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FLOOD DISASTER PROTECTION ACT OF 1973 



WEDNESDAY, OCTOBEB 31, 1873 

U.S. Senate, 
Cdumittee on Banking, Housing and Urban Affairs, 

Subcommittee on Housing and Urban Affairs, 

Washington, D.C. 
The subcommittee met at 2:05 p.m. in room 5302, Dirksen Senate 
Office Building, Senator J. Bennett Johnston, Jr., presiding. 
Present: Senators Johnston, and Sparkman. 
Senator Johnston. The hearing will come to order. 
I would like to open the hearing with a statement on behalf of the 
chainnan, Senator Sparkman, which I think accurately describes the 
reason for the hearing, as follows: 
This afternoon the subcommittee ia conducting an additional hearing on S. 1495, 



„ „ vith the subjects of 

.. . __;e and disaster assistance. On October 10 we began markup on S. 1495, 
ourflood insurance bill, and H.R. 8449, the House-passed flood insurance measure. 

As you will recall, in our first markup session, the committee raised many sub- 
slADtive questions as to several provisions in the bill. Of particular importance are 
the land-use control requirements mandated by the bUl in identified flood hazard 
areas, specifically with regard to the use of the 100-year flood standard now used 
by the Department of Housing and Urban Development. 

In addition, there was considerable discussion as to the rights of appeal avail&ble 
to private individuals who may have valuable property rights adversely a&ectned 
by HUD's determination that their land is in an identified flood hazard area. Due 
to the complex technical and legal issues raised in regard not only to the land-use 
requirements, but also to the appeals procedures available to individuals, the com- 
Eiitlee agreed to hold another hearing and receive additional information from 
experts in these areas. 

Hopefully, we will be able to clarity some of the questions raised by some of 
out members in the previous markup session so that on Friday we can proceed- to 
wmplete our consideration of this bill. 

So ends the statement of Chairman Sparkman. I was one of thos|e 
Senators, at least, to whom Senator Sparkman referred in saying that 
serious questions had been raised about the bill. 

I would like to clarify, as the acting chairman, my own posture ih 
in this matter, and that is that I am a proponent rather than an 
opponent of flood insurance. I think we badly need additional flood 
insurance and flood protection. I think land-use provisions provided 
they are reasonable in their impact, provided they are perfected with 
the advice and hopefully the consent if not the active participation of 
local governmental units, provided they are reasonably done according 
to rules that are consistent with due process. In those events, I think 
ffe may need land-use requirements as well. 

For the reasons I stated in the last markup hearing, in my judgment, 
tiis bill badly misses the mark in its present form. 
(1) 
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First, that is because the 100-year flood level is unnecessary and at 
too great a cost. It is too high. 

Second, because the procedures by which the 100-year flood level 
was arrived at, the procedure by whicn it is imposed upon a community 
does very great damage, is greatly inconsistent with any concept of 
due process. 

Third, the cost of flood insurance in those instances where it is to 
be fixed by the actuary is perhaps judging at least by experience, 
unduly high, and there should be some &a of ceiling on the cost of 
the mandatory flood insurance. 

With those intial remarks, I would like first to welcome my dis- 
tinguished coUeague, Senator Nunn from Georgia, and invite him 
to make any remarks that he would like to to elucidate this very 
difficult issue. 

Did you want to speak? 

8TATEHEHT OF SAH MTTim, U.S. SENATOB FROM THE 
STATE OF QEOROU 

Senator Nunn. I was here with the leadoff witness. I was going to 
introduce him. He is a good friend of mine. 

Senator Johnston, Is Congressman Balalis here? 

Mr. Bafalis. Yes. 

Senator Nunn. We are going to have our Mayor of Savazmah, Ga., 
to be here. He is concerned about some of the things that you have 
just outlined. I know you and I talked about this subject on several 
occasions. 

We appreciate your intense interest in trying to work for a reasona- 
ble proposal that can be implemented not just with Federal edict, but 
also with approval of local authorities, miat we are looking for is a 
reasonable proposal based on common sense, and I think that is what 
you are striving for also. So I would, since I am going to have to leave, 
if the CoDg-essman would allow me to introduce Mayor John Rousakis, 
Mayor of Savannah, who is going to be a witness, and who I am sure 
will point out information for the committee's consideration. 

Senator Johnston. Thank you. Senator Nunn. Let us insert copies 
of the biUs in the record at this point. 

[The bills and comments from the Departments of Commerce and 
Justice follow:] 
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S. 1495 



IN THE SENATE OF THE UNITED STATES 

Anm. S (legidative daj, Anm. 4), ISTS 
Mr. Spaskman {for himself, Mr. Tower, uid Hr. Wiujamb) introduced the 
following bill; which waa read twice and Teferred to the CoDunitt«e on 
Banking, Housing and Urban Affairs 



A BILL 

To tgLpaad ihe oational flood insaraace program by substan- 
tialty increasmg limits of coverage aai total amoimt of insiu^ 
uioe authorized to be outstanding and by requiring known 
flood-prone communities to participate in tbe program, and 
for other purposes. 

1 Be it enacted by the Senate and House of Mepresenta- 

2 tives of the United States of America in Congress assembled, 

3 That this Act may be eked as the "Flood Disaster Protec- 

4 tion Act of 1973". 



FINDINGS AND DBCLABATION OP I 

Sec. 2. (a) The Congress finds thal^ 

(1) annua] losses tbrou^out the Nation from 
floods and mudslides are increasing at an alarming rate, 

n 
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largely as a result of the accelerating development of, 
ond concentration of population in, areas of flood and 
mudslide hazards; 

(2) the availability of Federal loans, grants, guar- 
anties, insurance, and other forms of financial assistance 
are often determining factors in the utilization of lands 
and the location and construction of public and of pri- 
vate industrial, commercial, and residential facilities: 

(3) property acquired or constructed with grants 
or other Federal assistance may be exposed to risk of loss 
through floods, thus frustrating the purpose for which 
such assistance was extended; 

(4) Federal instrumentalities insure or otherwise 
provide financial protection to baukiug and credit in- 
stitutions whose assets include a substantial number of 
mortgage loans and other indebtedness secured by prop- 
erty exposed to loss and damage from floods and mud- 
slides; 

(5) the Nation cannot afford the tragic losses of life 
caused annually by flood occurrences, nor the increasing 
losses of property suffered by flood victims, most of 
whom are still inadequately compensated despite the pro- 
vision of costly disaster relief benefits ; and 

(6) it is in the public interest for persons already 
living in flood-prone areas to have both an opportunity to 
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1 purchase flood insurance and access to more adequate 

2 limits of coverage, so that they will be indemnified for 

3 their losses in the event of future flood disasters. 

4 (b) The purpose of this Act, therefore, is to (1) sub- 

5 stantially increase the limits of coverage authorized under 

6 the national flood insurance program; (2) provide for the 

7 expeditious identification of, and the dissemination of iu- 

8 formation concenungi flood-prone areas; (3) require States 

9 or local communities, as a condition of future Federal fi- 

10 nancial assistance, to partidpate in the flood insurance pro- 

11 gram and to adopt adequate flood plain ordinances with efr 

12 fective enforcement provisions consistent with Federal stand- 

13 ards to reduce or avoid future flood losses; and (4) require 

14 the purchase of flood insurance by property owners who are 

15 being assisted by Federal programs or by federally super- 

16 vised, regulated, or insured agencies in the acquisition or 

17 improvement of hind or facilities located or to be located 

18 in identified areas having special flood hazards. 

19 DEFINITKOfS 

20 Sec. 3. (a) As used in this Act, unless the contest 

21 othermse requires, the term — 

22 ( 1 ) "Act" means the ffational Flood Insurance Act 

23 of 1968 (42 U.S.C. 4001-4127} ; 

24 (2) "community" meains a State or a political sub- 

25 division thereof which has zoning and building code 
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1 jurisdiction over a particular area having special flood 

2 hazards ; 

3 (3) "Federal agent^" means any department, 

4 agency, corporation, or other entity or ingtmmentality of 

5 the execntive brandi of the Federal Government, ajii 

6 shall mclnde the following federally sponsored agencies : 

7 Fedend KaXional Mortgage Association and Federal 

8 Home Loan Mortgage Oorpor^ou; 

Q (4) "finand&t assistance" means any form of loan, 

10 gi'&nt, guaranty, inmrauce, payment, rebate, subsidy, 

11 disaster asnstance loan or grant, or any odier form of 

12 direct or indirect Federal financial assistance, other than 

13 general or special revenue sharing or fiwmula grants 

14 made to States; 

15 (5) "finandal asustanoe for aoquiEdttoa or oonstruo- 

16 tion purposes" means any form of finandid assistance 
H which is intended in whole or in part for the aoqiiisiti(»i, 

18 construction, reconstruction, reptdr, or improvement of 

19 any publicly or privately owned building or mobile home, 

20 and for any machinery, equipment, fixtures, and funush- 

21 ings contfuned or to be contained therein, and shall 

22 include the pureliase or suhadization of mortgages or 

23 mortgage loans but shall exdude assistance for emergency 

24 woik essential for the protection and preservation of life 
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1 and property performed pursuant to the Disaster Relief 

2 Act of 1970; 

3 (6) "Federal instrumentality responsible for the 
i supervision, approval, regulation, or insuring of banks, 

5 savingB and loan associations, or similar institutions" 

6 means the Board of Qovemors of the Federal Reserve 

7 System, the Federal Deposit Insurance Corporation, 

8 the Comptroller of the Currency, the Federal Home 

9 Loan Bank Board, the Federal Savings and Loan In- 

10 surance Corporation, and the National Credit Union 

11 Administration; and 

12 (7) "Secretary" means the Secretary of Housing 

13 aud Urban Development. 

14 (b) The Secretary is authorized to define or redefine, 
^ by rules and regulations, any scientific or technical term used 

16 in this Act, insofar as such definition is not inconsistent with 

17 the purposes of this Act. 

18 TITLE I-EXPANSION OF NATIONAL FLOOD 

19 IN8URANCK PBOORAM 

20 IHCBEASED LIMITS OF COVERAGE 

21 Sbo. 101. (a} Section 1306(b) (1) (A) oftbcNation- 

22 al Flood lusoiance Act of 1968 is amended to read as 

23 follows: 

24 "(■*■) oi the case of readential properties — 
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G 

-1 '* (i) $35,000 aggregate liability fur any single- 

2 fnmily dwelling, and $100,(»00 for any residential 

3 stmclure containing more than one dwelling unit, 

4 and 

5 " (ii) $10,000 aggregate linliility pur dwelling 

6 ^ unit for any contents related to such unit;". 

7 ■ (b} Section 1306(b) (1) (B) of sncli Act is amended 

8 by striking out "$30,000" and "$5,000" wherever they 

9 appear and inserting in lieu thereof "8100,000". 

10 (c) Section 1306 (b) (1) (C) of such Act is amended to 

11 read as follows: 

12 "(C) in the case of church properties and any 

13 other properties which niay become eli^ble for flood 

14 insurance under section 1305 — 

15 " (i) $100,000 aggregate liabihty for any single 

16 structure, and 

17 "(") $100,000 aggregate liability per unit for 

18 any contents related to such unit; and." 

19 REQIIIBKMBNT TO PURCHASE FLOOD INSURANCE 

20 Sec. 102. (a) No Federal officer or agency shall approve 

21 any financial assistance for acquisition or constroction pui^ 

22 poses on and after July 1, 1973, for use m any area that 

23 has been identified by the Secretflry as an area having special 

24 flood hazards nnd in which the sale of flood insurance has 

25 been made available under the Act, unless: the building or 



Digitized byGoOgIC 



1. mobile home and any personal property to wMcli such finan- 

2 cial assistance relates is, daring the anticipated eooaomio or 

3 useful life of the project, covered by flood insurance in an 

4 amount at least equal to its development or project cost (less 

5 estimated laud cost) or to the maximum limit of coverage 

6 made availalde with reapect.to tiie particular type of property 

7 under the Act, whichever is less: Provided, That if thefi- 

8 naneial assistance provided is in the form of a loan or an in- 

9 surance or guaranty of a loan, the amount of flood insurance 

10 required need not exceed the outstanding principal balance 

11 of l^e loan and need not be required beyond the term <A 

12 the loan. 

13 (b) Each Federal instrumentality responsible for the 

14 supervision, approval, regulation, or insuring of banks, sav- 

15 ings and loan associations, or similar institutions shall by 

16 regulation direct such institutions on and after July 1, 1973, 

17 not to make, increase, extend, or renew any loan secured 

18 by improved real estate or a mobile home located or to be 

19 located in an area that has been identified by the Secretary 

20 as an area having special flood hazards and in which flood 

21 insurance has been made available under the Act, unless the 

22 building or mobile home and any personal property securing 

23 SDoh lofm is covered for tiie term of the loan by flood insur- 

24 ance in an Amount at least equal to the outstanding principal 
2i) balance of the loan or to the maximum limit of coverage madfi 
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1 available with respect to tlie particular tjrpe of property under 

2 the Act, whichever is less. 

3 PISANCING 

4 Bbc. 103. Subsection (a) of section 1309 of the National 

5 Flood Insurance Act of 1968 is amended by — 

6 (a) inserting "without the approvd of the Presi- 

7 dent" after the words "such authority", and 

8 (b) inserting a period in lieu of the comma t^ter 

9 the figure "1250,000,000" and striking out all of the 

10 words that follow, 

11 INCBEASBD LIMITATION ON COVERAQB OUTSTANDINO 

12 Sec. 104. Section 1319 of the National Flood Insure 
i;i toKie Act of 1968 is amended by striking out "$4,000,000,- 
14 000" and inserting in lieu thereof "$10,000,000,000". 

1ft FLOOD IN8UBANCE PREMIUM EQUALIZATION PAYMENTS 

1G Sec. 105. Section 1334 of the National Flood Insure 

17 ance Act of 1968 is amended by deleting subsection (b) 

16 and by redesignating subsection " (o) " as subsection " (b) ". 

19 TITLE II— DISASTER MITIGATION 

20 EEQUIREMENT8 

21 NOTIflOATION TO FLOOD-PBONE ABBAS 

22 Sbo. 201. (a) Not later than six months f(^owing the 

23 enactment of this title, tiie Secretary shall publish informa- 

24 ticHi in aooordance with gubsection 1360(1) of the Act, and 

25 shnll notify the chief execative officer of each known flood- 
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9 

1 pnme (XMBuiuity nitf aheaidy participating- m tk*' BAlional 

2 flood tBsnrwice ^ognuB <^ its toitfttiTe itheBtifiocrfiw as s 

3 couuDuuity coctalning oae or more areas having' spe^- flood 
i hazards. 

5 (b) AHer sadx motificaticm, each tewtMiiSfelly idendfiad 

6 conununtty sbftll eidker (1) {HTOoiptly mabe pFoper applioa- 

7 tioa to participAto in tiu wdMwJ fload iosuraoca pragrasi 

8 or {2) wjduB m, mootfas Babinil technieal data soffidrat 
ft to establish to Uie sadsfaddou ot tlL» Secretary that the eoBf 

10 mimity eithw is not seriously A»od proae or that such flood 

11 hazards as may have existed have been corrected by fiood- 

12 woriis or othar flood control methods- Tke Secretaiy may, in 

13 his discretion, grant a puJblio hearing to any communis 

14 witb respect to which conflicting d«ta exist as to the natnie 

15 and extent (^ a flood hazard. If the Secretaiy decides net to 

16 hold .a hearing, the community shall be ^v«n an opportunity 

17 to 8ul»nit written and docummtwry evidraice. Whether m not 

18 such heuing is grtuited, the Secretary's final dctmninatioq 

19 as to the existmce or extent of a flood hazard area in a pai> 

20 ticular community shell be deemed conclusive for tb# puiv 

21 poBOB ot this AjOt if aup(i(Kt«d by sahBtantjal eividwce in tfae> 
23 reooid 0(Bitdd«ed HA a wbflle, 

2& [c) As mf<H7natio« bwames aTQAUble to the Seeretai^ 

21 concenmg the eustenee of flood hwards im eommunUiea not 

2fi known to be flood proBs »( the (Ibm of the mitiil ttotifioation. 
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10 

1 provided for by snbseotion (a) of this section lie bIibII pro- 

2 vide sinular notificatians to the chief executive officers of such 

3 additional communities, whicJi shall then be subject to the 

4 requirements of subsection (b) of this section. 

5 (d) Fonpally identified flood-prone coiomunitics that 

6 do not qualify for the n^ional flood insuiance program 

7 within one year after miAi notification or by the date speci- 

8 fled in section 202, whichever is later, shaQ thereafter be 

9 subject to the provisions of that section rehiting to flood- 

10 prone communities which are not participating in the 

11 program. 

12 EFFECT OP NONPABTICIPATION IN FLOOD INStJBAKCE 

13 PBOOBAH 

14 Sec. 202. (a) No Federal officer or agency shall ap- 

15 ]m>ve any financial assistance for acqnisition or construction 

16 purposes on and after July 1, 1975, for use in any area that 

17 has been identified by the Secretary as an area having spe- 

18 (nal flood hazards unless the community in which such area 

19 \B situated is then participating in the national flood insurance 

20 jmigrain. 

21 (b) Each Federal instrumentality resp^n^ble for the 

22 supervisicm, approval, regulation, or insuring of banlia, sav- 

23 ings and loan associations, or nmilai institutions shall by r^u- 

24 lation prohibit such institutions on and after July I, 1975, 

25 from making, increasing, extending, or rentiwing any loan 
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1 secured by improTed real estate or a mobile home located or 

2 to be located in an area tli&t has been identified by the 

3 Se(»%tary as an area having special flood hazards, unless the 

4 community in whidi sach area is situated is then paitidpat- 

5 ing in the national flood insurance program. 

6 RgPBAL OF DI8ABTBB AS8ISTANOK PBNAI/IT 

7 SeO. 203. Section 1314 of the National Flood Insurance 

8 Act of 1968 is repealed. 

9 AOCBLBBATED IDBNTISIOATION OP FLOOD-BISE ZONES 

10 Sec. 204. (a) Section 1360 of the National Flood Insur- 

11 ance Act of 1968 is amended by inserting the designation 

12 " (a) " after "Sec. 1360." and adding new subsections " (b) " 

13 and " (c) " at the end thereof to read as follows: 

14 "(b) The Secretary is directed to accelerate the iden- 

15 tification oi risk zones within flood-prone and mudslide- 
^^ prone areas, as pronded by subsection (a) (2) of this sec- 
^"^ tion, in order to make known the degree of hazard within 
18 each such zone at the earhest possible date. To accomplish 
^ this objtictiTe, the Secretary is authorized, without regard 

20 to sections 3648 and 3709 of the Bevised Statutes, as 

21 amended (31 U.8.C. 529 and 41 U.8.C. 5} , to make grants, 
^ provide technical aesistanoe, and Miter into contracts, co- 

23 operative agreements, or other transactions, on such t^cms as 

24 he may deem appropriate, or consent to modifications thereof, 
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1; aod to make adTanee or progress paymeDts in cOnnecUwi 

2 Uierewith, 

3'. "(o) The SecreCaiy of Defense (tlirotigh the Army 

4 Oorps of EngineerB)', the Seoretiuy of the loterior (through 

5 the United States Oeological Smrey) , the Secret&iy ol Agri- 

6 cuhure (through the Sml ConaervatJon Service) , the Secre- 

7 taiy of Commerce (flirough the National Oceanic and 

8 Atmospheric Administration) , the head of the Tennessee 

9 Valley Authority, and the heads of aH other Federal agen- 

10 des engaged in the identification or delineation of flood-risk 

11 zones ^thin the several States, shall, in consultation with 

12 the Secretary, give the highest practicable priority in the 

13 allocation of available manpower and other avfuUble re- 

14 sources to the identification and mapping of flood hazard 

15 areas and flood-risk zones, in order to aarist die Secretary to 

16 meet the deadline estabUehed by this secdon." 

17 AUTHOEITY TO ISSUE BBGULATI0K8 

IS Seo. 205. (a) The Secretary is authorized to issue such 

19 regulatioDB aa may he necessary to carry out the purpose of 

20 ^lis Aot. 

21 (b) The head of eacii Federal agency that adminis- 

22 tcrs s program of financial assistancie rehting to the acqni- 

23 sition, constmotion, reoonstrmtJon, repair, or improvement 

24 of pnhlidy or privately owned land <» faciKties, and each 

25 Federal instrumentaiity responsible for the sapervision, ap- 
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1 proval, reguhtion, ot insuring of banks, savings and loan as- 

2 sociations, or sim^ inetitutiouB, shall, in cooperation with 

3 the Secretary, issue appnqrriate rules and regulations to 

4 govern the canyiiig out of the agency's respon^biliUeB on- 
9 der this Act. 
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S3d CONGBESS V« W% r* A A £^ 

'"^-" H. K.8449 



IN THE SENATE OF THE UNITED STATES 



AN ACT 

To expand the national flood insurance program by substao- 
tially iucrea^g limits of coverage and total amount of 
insurance authorized to be outstan^g and by requiring 
known fiood-prone communities to participate in the pro- 
gram, and for other purposes. 

1 Be it enacted by the Senate and House of Represenla- 

2 lives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Flood Disaster Protection 

4 Act of 1973". 

5 FINDINGS AND DECLARATION OP PUEPOSB 

6 8ec. 2. (a) The Congress finds that (1) ajmual losses 

7 throughout the NaUon from floods and mudslides are in- 
S creasing at an ahirming rate, hirgely as a result of the ac- 
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1 celenting deT«lopiiient of, and concentratiMi of popoIatioQ 

2 in, ftreas of flood and mudslide hazards; (2) the availabifity 

3 of Federal loane, founts, guaranties, insurance, and other 

4 tortus of financial assistance are often detenmning factors 

5 in the ntiUzation of lands and the location and constmction 

6 of public and of private industrial, commercial, and resi- 

7 dential facilities; (8). property acquired or constnioted with 

8 grants or other Federal assistance may be exposed to risk of 

9 loss tfaroagh floods, thus frustrating the purpose for which 

10 sueh assistuice was extended; (4) Federal instrumentalities 

11 insure or othemise provide financial protection to banking 

12 and credit institutions whose assets include a snbstandal 

13 number of mortgage loans and other indebtedness secured 

14 by property exposed to loss and damage from floods and 

15 mudslides; (5) the Nation cannot afford the tragic losses 

16 of life caused annually by flood occurrences, nor the increas- 

17 ing losses of property suffered by flood victims, most of 

18 whom me still inadequately compenaaited despite the pro- 

19 vision of costly disaster relief benefits; (6) it is in the 

20 pubhc interest for persons already Kving in flood-prone areas 

21 to have both an opportunity to purchase flood insuranee 

22 and access to more adequate limits of coverage, so that they 

23 will be indemnified for (heir losses in the event of future 

24 flood disasters; and {7) it is in the national interest to pre- 

25 serve, protect, develop, and (where possible) restore the 
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1 flood eapacity and resources of the Nation's flood plain 

2 areas and to maintain the natural environment of anch areas. 

3 {b) The purpose o£ this Act, therefore, is to (I) aub- 
i Btantially increase the limits of -coverage authorized under 

5 the national flood insurance program; (2) provide for the 

6 expeditious identification of, and the dissemination of in- 

7 formation concerning, flood-prone areas; (3) require States 

8 or local communities, as a condition of future Federal finan- 

9 cial assistance, to participate in the flood insurance program 

10 iuid to adopt adequate flood plain ordinances with effective 

11 enforcranent provisions ooDUstent with Federal standards 

12 to reduce or avoid future flood losses; {4) require the pur- 

13 chase of flood insurance by property owners who are being 

14 assisted by Federal programs or, by federally supervised, 

15 regulated, or insured agencies in the acquisition or improve- 

16 ment of land or fadlities located or to be located in identified 

17 areas having special flood hazards; and (5) provide for and 

18 encourage the establishment of conservation areas, and eu- 

19 courage the formalation of flood pldn ordinances which to 

20 the fuUest practicable extent give priority consideration to 

21 the natural flood capacity, soil conservation, and ground 

22 water replenishment functions of floctd plains and to their 

23 natural scenic, inspirational, esthetic, and recreational valaes; 
21 their natural commerdal fish and wildlife and timber valneai 
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1 and dleLr historic, srdieologie, ecologic, wd odier stuendfic 

2 Taloes. 

3 DBpnnnoiTs 

1 Boo. 3. (a) Ab nsed in dits Act, anlete ihe context 

5 othenrise requres, the term— . 

6 (1) "Act" means the M^ational Plood Insuraoce 

7 Act of 1968 (42 n.S.O. 4001-1127) ; 

8 (3)' "oommanity" meona a State or a |>olitiCal 

9 subdivimon theretrf wfaidi has zoning and building code 

10 jmisdiction over a particular area having spedal flood 

11 hasards; 

12 (3) "Federal ageocy" means any departmait, 

13 agency, corporation, or other entity or mstromentality 

14 of the ezecolJTe branch of tJie Federal Government, and 

15 shaD include die following federally sponsored agenda : 

16 Federal National Mortgage Association and Federal 

17 Home Loan Mortgage Corporation ; 

18 (4) "financiat asrastance" means any form of loan, 

19 gnmt, guaranty, insurance, payment, rebate, subsidy, 
30 disaster assistance or grant, or any tAhei form of 

21 direct or indirect Federal financial assiitanoe, other than 

22 genwal or spedal revoiue-fihanng or formula grants 

23 made to States; 

21 (5) "finandal asntianoe for acquisition or ood- 

25 struction purposee" means any form of financial aasist- 
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X ance which is intended ut whole or in. part for the acqui- 

2 sition, conetruction, reconstniction, repair, or improve- 

'i meut of any publicly or privately owned building or 

i mobile home, and for any machinery, equipment, fix- 

5 turea, and fumiBhingB contained or to be contained there- 

6 in, and shall include the purchase or subsidization of 

7 mortgages or mortgage loans but shajl ezdade assistuice 

8 for emergency work essential for the protection and 

9 preservation of life and property performed piirsuant to 

10 tlie Disaster Relief Act of 1970 ; 

11 (6) "Federal instrumentality responuble for the 

12 Buperviuon, approval, regulation, or insuring of banks, 

13 savings and loan associations, or similar institutions" 

14 means the Board of Governors of the Federal Reserve 

15 . System, the Federal Deposit Insurance Corporation, the 

16 Comptroller of the Currency, the Federal Homfi Loan 

17 Bank Board, the Federal Savings and.Loan Insurance 

18 Corporation, and the National Credit Union Adminis- 

19 b^on; 

20. (7) "Secretary" means the Secretary of Housing 

21 and Urban Development; and 

22 (8) "conservation area" means a portion of a flood 

23 plam whidi (A) can be eflSciently utilized for flood- 

24 water flowage, detention, and storage, conservation of 

25 soil and water, scenic, greenspace, and recreational pur- 
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1 poses, wildUfe and timber productioo, nursery, rearing, 

2 and food supply of fishes, or scientific and educational 
,3 purposes, and (B) has been designated by the appro- 

1 priate State or local public body as an area to be so 

5 utilized without encroachment by fiood-damageable 

6 developments. 

7 (b) The Secretary is authorized to define or redefine 

8 by rules and regulations, any scientific or technical term 

9 used in this Act, insofar as such definition is not inconsistent 

10 with the purposes of this Act. 

11 TITLE I— EXPANSION OF NATIONAL FLOOD 

12 INSURANCE PROGRAM 

la INCREASED LIMITS OF COVBEAQE 

14 8bc. 101. (a) Section 1306(b) (1) (A) of the Na- 

jg tional Flood Insurance Act of J968 ia amended to read as 

jg follows ; 

J.J "(A) in the case of residential properties — 

.Q " (i) $35,000 aggregate liability for any siogle- 

.q family dwelling, and $100,000 for any residential 

2g structure containing more than one dwelling unit, 

21 "1* 

™ "(ii) $10,000 aggregate liability per dwelling 

„ unit for any contents related to such unit;". 

„ (b) Section 1306(b) (1) (B) of sudi Act is amended 



Digitized byGoOgIC 



22 



7 

J- by striking out "*30,000" and "*6,000" ^rfierever they 

2. appear and uwOTting in lieu (hereof "$100,000". 

3; (c) Section 1306(b) (1) (C) of such Act ia amended 

4, to read as f oUows ; 

g • " (0) in the case of church proptnliea and any 

(J other properties which may become eligible for flood 

•J insurance under section 1305 — 

8 "(i) $100,000 aggregate liability for any single 

g stnioture, and 

10 " (ii) $100,000 aggr^te liability per unit for 

12 any contents rdated to such imit; and". 

12 BEQUIBEMEKT TO PUBCHA8B FLOOD INSUBAITCE 

13 Sbo. 102. (a) No Federal officer or agency shall ap- 

14 prove any financial assistance for acquisition or construction 

15 purposes on and after December 31, 1973, for use in any area 

16 that has bera identified by the Secretary as an area having 

17 special flood hazards and in which the sale of flood insnranoe 

18 has been made available under the Act, onless the building or 

19 mobile home and any personal property to which sudi 

20 finsncial assistance relates is, during the antidpated eco- 

21 nomic or useful life of the project, covered by flood insurance 

22 in an amount at least eqnat to its development or project 

23 cost (less estimated land cost)' or to the maximum limit of 

24 coverage qwde available ^tb respect to the particular type 
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1 of property under tbe Act, whichever is lees : Prodded, That 

2 if the fin&neial assistanoe pnmded is in &e form of a loan 

3 or an tDBtmince or gnaianty of a loan, the amount of flood 
1 insurance required need not exceed the outstanding principal 

5 btflance of the loan and need not be required beyond the 

6 term of the loan. 

7 (b) Each Federal instrumentali^ respondble for the su- 

8 pervision, approval, regulation, or insuring of banks, savings 

9 and loan assocnations, or nmilar institutions shall by regnla- 

10 tion direct sndt institutions on and after December 31, 197S, 

11 not to m^e, increase, extend, or renew any loan secured by 

12 improved real estate or a mobile home located (h* to be lo- 

18 cated in an area that has been identified by die Secretary 
14 as Ml area having special flood hazards and in whicli flood 
j5 insurance has been made avulable under the Act, unless the 
2g building or mobile home and any personal property secur- 
17 ing sach loan is covered for the term of the loan by flood 
Ig insurance in an amount at least equal to the outstanding 

19 principal balance of the loan or to the maximum limit of 

20 coverage made aviulable with respect to the particular type 

21 ofpropertynnderthe Act, whichever is lera, 

22 (o) Notwithstanding the other provbions of this see- 

23 tiMi, flood ' insnranoe shall not be required on any 8tat«- 
2i owned i^perty tbat is covered under an adequate State 
25 policy of self-insurance satisfactory to the Secretary. The 
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1 Secretary shall publish and periodically revise the list of 

2 States to which this subsection applies. 

3 B8TABLISHUENT OF OHAROEASLB BATES 

4 Sec. 103. Section 1308 of the National Flood Insurance 

5 Act (A 1968 is unended by striking subsection (c) theretrf 

6 and inserting in lieu thereof the following new subsection : 

7 " (c) Notwithstanding any other provision of this title, 

8 the chargeable rate with respect to any property, the oon- 

9 struction or substantial improvement of which the Secretary 

10 determines has been started after December 31, 1973, or 

11 the effective date of the initial rate map published by the Sec- 

12 retaiy under paragraph (2) of section 1360 for tbe area in 

13 which such property is located, whichever is later, shall not 

14 be less than the applicable estimated risk premium rate for 

15 sudi area (or aubdivisii»i thereof) under section 1307 (a) 

16 (1)." 

17 FINANCING 

18 Sec. 104. Subsection (a) of section 1309 of the Na- 

19 tionat Flood Insoraoce Act of 1968 is amended by — 

20 (tt) inserting "without the approval of the Preu- 

21 dent" after Uie words "such authority", and 

22 (i>) inserting a period in Beu of the conmia after 

23 the figure "$250,000,000" and striking out all of the 

24 words that ftdlow. 
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1 mdBBASBD UHITATIOK ON GOTSRAGB OTTTBTANDINO 

2 Sbc. 105. Sectioa 1319 of die National Flood InsaraiiGe 

3 Act <rf 1968 IB amended by strikiiig out "16,000,000,000" 

4 and inserting in Ilea thereof "$10,000,000,000". 

5 FLOOD INSDEANOB PBBMIUM BQUAMZAHON PAnCBNTB 

6 Seo. 106. Section 1334 of the NstioiiaJ Flood Insnmnce 

7 Act of 1968 is amended by deleting subsection (b) and by 

8 redesignating sabgection " (e) " as sabsection " (b) ". 

9 EHEBOBNOT IMPLEMENTATION OF FBOOKAX 

10 Sbo. 107. Sabsection (a) of section 1336 of the National 

11 S^ood Instirance Act of 1968 is amended by striking the date 

12 '^December 31, 1973" and inserting in lien thereof "Decem- 

13 berSl, 1975". 

14 DEFINITION OF FLOOD 

15 Seo. 108. Section 1370(b) of the National Flood In- 

16 snraoce Act of 1968 is amended by inserting "proximately" 

17 before "caused". 

18 EXTENSION OF FLOOD INSUBANOE PBOGBAH TO OOVEB 

19 LOSSES FBOH BBOSION AND UNDEBMINING OF SH0BELINS8 

ad Sec. 109. (a) Section 1302 of the National Flood Insur- 

21 anoe Act of 1968 is amended by adding at th'6 end thereof the 

22 following new subsection : 

23 " (g) The Oongress also finds that (1) the damage and 

24 loss which may result from the erodon and imdenniiiing of 

25 diorelmes by waves or currento in lakes and other bodies of 
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1 water exceeding anticipated cyclical levels is related in cause 

2 and ^milar in efiect to that which results diiectlj from 

3 storms, deluges, overflowing waters, and other foimA of flood- 

4 ing, and (2) the problems involved in providing protecticm 

5 against thia damage and loss, and the pos^biHties for Tn^iTiing 

6 such proteoUon avaikble through a Federal or federally spon- 

7 sored program, are muilar to those which exist in connection 
S with efforts to provide protection against damage and loss 
9 caosed by such other forms of flooding. It is therefore the 

10 further purpose of this title to make available, by means of 

11 the methods, procedures, end instrumentalities which are 

12 otherwise established or avulable under this title for poi^ 

13 poses q[ the flood insurance program, protection agunst dam- 

14 age aud loss resulting from the erosion and undermining of 

15 shorelines by waves or currents in lakes utd other bodies of 

16 water exceeding anticipated cyclical levels." 

17 (b) Section 1370 of such Act is amended by adding at 

18 (he end thereto the following new subsection: 

13 " (c) The term 'flood* shall also include the collapse 

20 or sulmdeooe d land along the shore of a lake or other body 

^1 of water as a result of eroaon or undennining canaed by 

22 waves or currents of water exceeding anticipated oydioal 

23 levds, and all of the provisions of this tide shall aj^ly with. 
^ respect to such collapse or sabddraice in tiie same manner 
25 imd to tile same extent as with teepeot to floods desoiibad 
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1 m paragraph (1), eiibject to and in accordaaoe with nidi 

2 zegnlatiioDS, modifyiiig the proviaicau of this title (including 

3 the provifflona relating to land maiugement and use) to the 

4 extent neoeBsary to insure that they cui be ^eodvely so 

5 applied, as the Becretary may prescribe to ac^ere (with le- 

6 speot to Buch ooIlapBe or subsidenoe) the purposes of this 

7 title and the objectives (A the program." 

8 SVB8IDIZBD OOTHRAjOB FOB PBOPBBTIX8 UT ABEAS WHBBB 

9 KLOODDfO IS OAUSHD BY FEDERAL FLOQD OONTBOL 
10 PBOJB9TB 

U Sbo. 110. (a) Fart A of chapter iti of the National 

IS Flood luBurance Act of 1968 is amended by adding at the 

13 end tbere^rf the followii^ new section: 

14 '^UBBIDIZBD OOVEBAGB FOB PBOPBBTIBS IN ABEAS WHHBB 

15 FIXK)DIN6 IS OAUSBD BT Fra>EBAL FLO(H) OONTBOL 

16 PBOJEOTB 

17 "8bo. 1337. Noturithstaoding any other provision of 

18 hnr, any property located in an area which (as determined 

19 in aooord&Bce with regulations prescribed by the Secretary in 

20 eonsnltatioo with local officials as provided in section 207 of 

21 the Flood Disaster Protection Act of 1973) has special flood 
23 hasards as a result of the construction or opOTation of a water 
23 resources project by the Becretary of the Army acting 
2i through the Oorps of En^eers or by the Secretary of the 
^ Interior acting through the Bureau of Bedamation, but 
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1 which would not otherwise be an area having special flood 

2 hazards, shall be eUgible for flood insurance under the pro- 

3 gram nnder this title (if and to the extent it is eligible for 

4 such insurance under the provisions of this title other than 

5 this section) witlioat payment of any premium by the own- 

6 er or lessee of such property. The Secretary shall develop, 
^ establish, and promulgate such procedures as may be appro- 
3 priate to provide for the payment of the premiums due in 
9 such cases, on behalf of the insured owners or lessees of the 

10 properties involved (dther pursuant to premium waiver or 

11 by way of rumbursement) , from the National Flood Insnr- 

12 ance Fund established by section 1310." 

13 (b) Section 1310(a) of such Act is amended— 

1* (1) by striking out "and" at the end of paragraph 

"^ W; 

1^ (2) by striking out the period at the end of parar 
graph (5) and insertmg in lieu thereof "; and"; and 

18 (3) by adding at the end thereof the foUowiog new 

■'^ paragraph: 

^^ "(6) for the payment of insurance premiums for 

^ sub^dized coverage under section 1337." 

^ (c) The amendments made by tliis section shall apply 

^ vrith respect to policies of flood insurance executed on or 
after the date of the enactment of this Act. 
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1 TITLE n— DISASTER MITIGATION 

2 EEQUIREMENT8 

3 NOTIFICATION TO FLOOD-PEONE *»»*« 

4 Seo. 201. (a) Not later than six months following the 

5 enactment of this title, the Secretary shall publish informa- 

6 tion in accordance with subsection 1360 (1) of the Act, and 

7 shall notify tiie chief executive officer of each known flood- 

8 prone conunumty not already participating in the national 

9 flood insurance program of its tentative identification as a 

10 community containing one or more areas having spe(ual flood 

11 hazards. 

12 (b) After such modification, each tentatively identified 

13 community shall either (1) promptly make proper applica- 

14 tion to partioipat« in the national flood insurance program or 

15 (2) within ax. months submit technical data sufficient to 

16 establish to the satisfaction of the Secretary that the com- 

17 munity either is not seriously flood prone or that such flood 

18 hazards as may have existed have been corrected by flood- 

19 woris or other flood control methods. The Secretary may, 

20 in his discretion, grant a public hearing to any community 

21 with respect to which conflicting data exist as to the nature 

22 and extent of a flood hazard. If the Secretary decides not to 

23 hold a hearing, the oonununity shaU be given an opportunity 

24 to submit written and documentary evidence. Whether or 

25 not such hearing b granted, the Secretary's final determina- 
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1 tion astto the exiatence or ext^t of & flood hazard area in 

2 a pardcular conunumty shall be deemed concluBiTe for the 

3 purposes of this Act is supported by substantial evidenea in 
i the record considered as a whole. 

5 (c) As infonnatioc becomes available to the Secretary 

6 concerning^ the existence of flood hazards in oommuiuties not 
T known to be flood prone at the time of the initial notification 
B provided for by BubBection (a) of this section he shall pro- 
9 vide similar notiflcations to the chief executive officers of 

10 gacb additional communities, which BbaU then be subject to 

11 (he requirements of subsection (b) of tins section. 

1^ (d) Formally identified flood^prone commnmlies that 

1^ do not qualify for the national flood insurance program within 

14 one year after such notification or by the date specified in 
1^ section 203, whichever is later, shall thereafter be subject 
1^ to the provisions of that section relating to flood-prone com- 
^"^ mnnitieg which ore not participating in tlie program. 

15 (e) If any community objects on scientific grounds to 
1^ the Secretary's determination of the flood level for land use 
^ purposes of such determination for such community or «dthin 
'I sixty days of the enactment date of this legislation, the Secre- 
^ tary, in cooperation with the local community, shall conduct 
'''' public hearings within a reasonable time in such community, 
" giving reasonable notice and opportunity for heuings and 
"^ taking a record of all oral and written evidence submitted 
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1 at 8Dch hearing. The Seoretaiy shall then refer saoh record 

2 to the National Academy of SineQce for that body's review. 

3 The Acad^ny shall stady this record and issae a report 

4 either (1) snstaining the Secretary's initial detennination or 

5 (2) advising the Secretary to conmiiBsion a new study based 

6 on the information presented by the community. This shall 
^ be done nnder an arrangement onder which the actual ez- 

8 penses incurred by such Academy in condncting snch review 

9 will be pjud by the Secretary. Upon receipt by the Secretary 

10 of the report of the Aoedeniy, the Secretary shall make any 

11 new determination of sndi flood level as required based on 

12 ihe report of the Academy. Until the Secretary has made 

13 ancb detenninatjons as necessfoy, the provinons of sectioD 

14 202 of tlus Act shall not apply with respect to the 

15 community. 

16 BFPBCT OP NOMPABTICIPATIOS IN IXOOD INStTEANOB 

17 PBOGBAM 

18 Sbo. 202. (a) Ko Federal officer or agency shall ap- 

19 prove any financial assistance for acqaisiticm or construction 

20 purposed on and after July 1, 1975, for use in any area that 

21 has been identified by the Secretary as an u«a having spe- 

22 cial flood hazards unless the community in which sadb area 

23 is ntnated is then partiinpating in the national flood insure 

24 ance [nrogram. 

25 ' (b) ^ach Federal instrumentality responsible for the 
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1 supervision, approval, regulation, or inanring of banks, sav- 

2 ings uid loan associations, or similar institntionK shall by 

3 regulation prohibit sach instibitions on and after July 1, 

4 1975, from making, increasing, extending, or renewing any 

5 loan secured by improved real estate or a mobile home lo- 

6 oated or to be located in an area that has been identified by 

7 the Secretary as an area having special flood hazards, unless 

8 the community in which such area is situated is then partic- 

9 ipatJng m the national fiood insurance program. 

10 BBFKAL OF DIBASTEB ASSIBTANGB FBNALTT 

11 Sho. 208. Section 1314 of the National Flood Insurance 

12 Act of 1968 is repealed. 

13 AOCBLBKAIBD IDBKTIFJOATION OF FI<OOD-KIBE ZONES 

14 Sbo. 204. (a) Section 1360 of the National Flood 

15 Insurance Act of 1968 is amended by inserting the desig- 

16 nation "(a)" after "Sao. 1360." and adding new subaec- 

17 tions " (b) " and " (c) " at the end thereof to read as follows: 
Ig " (b) The Secretary is directed to accelerate the identi- 

19 fication of risk zones within flood-prone and mudslide-prone 

20 areas, as provided by subsection (a) (2} of this section, in 

21 order to make known the degree of hazard withm each 

22 such zone at the earliest possible date. To accomplish this 

23 objective, the Secretary is authorized, without regard to 

24 sections 3648 and 3709 of the Revised Statutes, as amended 

25 (31 U.8.G. 529 and 41 U.SiC. 5), to make grants, provide 



Digitized byGoOgIC 



18 

1 technical as^stance, and enter into- contrftcts, cooperative 

2 agreementB, or otlier transactions, on such terms as he may 

3 deem appropriate, or consent to modifications tliereof, and 
i to make advance or prof^ress payments in connection 

5 therewith. 

6 "(c) The Secretary of Defense (tlooa^ the Army 

7 Corps of En^neers) , the Secretary of the Interior (through 

8 the United States Qeolo^c&l Survey) , the Secretary of Afpi- 
g cuiture (through the Soil ConservatJon Servioe), the Seo- 

10 retary of Commerce (through the National Oceanic and 

11 Atmospheric Administration), the head of the Tennessee 

12 Valley Authority, and the heads of all other Federal agen- 

13 cies engaged ui the identification or delineation of flood- 

14 risk zones ^thin the several States, shall, in coasoltation 

15 with the Secretary, give the highest practicable priority in 
IC the allocation of available manpower and other available 
17 resources to the identification and mapping of flood-hazard 
Ig areas and flood-risk zones, in order to asust the Secretary to 

19 meet the deadline established by this section." 

20 PBIOBITI FOB ESTABLI^[MENT OF OON&BBVATION ABEA8 

21 Seo. 205. Section 1315 of the National Flood Insurance 
<Q Act of 1966 is amended by adding at the end thereof the 

23 following new sentence: "In the fonpulation and adoption 

24 of such measures, priority consideradon shall be f^ven to the 

25 .establishment and munteuance of conservation areas (as 
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1 defined in eection 3 (a) (8) of the Flood DisaBter Protection 

2 Act of 1973) ." 

3 AUTHOBITT TO 18SUB BEGULATIONS 

4 Sec. 206. (a) The Secretary is authorized to issue such 

5 reguladons as may be necessary to carry out the purpose of 

6 this Act. 

7 (b) The head of each Federal agency that administers 

8 a program of finandal assistance relatmg to the acqaiution, 

9 cfHistruction, reoonstmction, repair, or improvement of pnb- 

10 lidy or privately owned land or facilities, and each Federal 

11 instrumentality responsible for the supervision, approval, 

12 regulation, or insuring of banks, savings and loan aasociadons, 

13 or sinular institutions, shall, in cooperation vith the Secre- 

14 taiy, issue appropriate rules and regulations to govern the 

15 canying out of the agency's responsibilities under this Act. 

16 CONSULTATION WITH LOCAL OFFICIALS 

17 Sec 207. In carrying out his responsibilities under the 

18 provisions of this title and the National Flood Insurance Act 

19 of 1968 which relate to notification to and identification 

20 <rf fiood-prone areas and the application of mteria for land 

21 management and use, including criteria derived from data 

22 reflecting new developments that may indicate the denrabil- 

23 ity of modifying elevations based on previous flood stadies, 

24 the Secretaiy sfai^ establish procedures assuring adequate 

25 consultation with the appropriate elected officials of general 
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1 piupose local ^ovemmeots, inctudiug but not Umited to thttsu 

2 local gOTemmentjrwhose prior eligibility ander thepragniin 

3 has been auqMDded. 

4 SPECIAL STUDY 

5 Sbc. 208. The Secretaiy of Hoasing and Urban Devel- 

6 opment shall undertake a study and make recommendatioiu 

7 to the Congress not later than one year after the date of the 

8 enMtment of this Act with respect to economical and cost- 

9 efFeotive methods of coordinating the improvement of land 

10 or faoilitiee located or to be located in identified areas having 

11 special flood hazards with existing public facilities and im- 

12 provements in soch area. 

13 TITLE in— APPEAia 

U Sbo. 301. The National Flood Insnrance Act of 1968 

15 is amended by adding at the end thereof the following : 

16 "Chapter V— APPEALS 

17 "8bo. 1380. The governing body of any community 

18 aggrieved by any final determination of the Secretary made 

19 by virtue of authority mvested in him by this Act, or by the 

20 Flood Disaster Erotection Act of 1973, may appeal such de- 

21 temunaUon to the United States district court for the dig- 

22 trict within which the community is locatod not more than 

23 sixty days after receipt of notice of such determination by the 

24 governing bp^y- 
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1 "Sbo. 1381. Any person, the owner or lessee of reaJ 

2 property wtuob has declined in value or been adversely &f- 

3 fected as the direct result of any final determinaticm of the 

4 Secretary made by virtue of authority invested in him by this 

5 Act, or by the Mood Disaster Prot«ction Act of 1973, may 

6 appeal such determination to the United States District Court 

7 for the district within which said property is located not more 

8 than sixty days after receipt of notice of such determinalion 

9 by tile governing body of the community in whidi said prop- 

10 erty is located. 

11 "Sbo. 1382. Appeals made under the authority of this 

12 chapter shall be treated as trials de novo for the purpose of 

13 maldng determinations of fact with regard to the existence 
" of flood-prone areas within a given community and wiUi re- 

gard to the specific boundaries of such flood-prone areas." 
Passed the House of Representatives September 5, 1 973. 
Attest: W. PAT JENNINGS, 

Clerk. 



Digitized byGoOgIC 



GENEflAL COUNSEL OF THE 
OEPARTMEHT OF COMMERCE 

Wmhinjlnn. D.C EOaM 



mv 21973 



Honorable John Sparkmaa 
Chairman, Cosmitcee on Banking, 

Hoaalng and Urban Affairs 
Oiited States Senate 
Haahingcon, D. C. 20510 

Dear Mr, Chairaan; 

there Is pending before your Coomittee H.R. 84&9, the proposed 
Flood Disaster Protection Act of 1973 which passed the House 
on September 5 with aneadments. 

He VDuld like to offer for your consideration the following comments 
concerning the use by the Department of Housing and Urban Development 
of the "tOO-year flood" frequency evaluation standard In implauentlng 
H.R. 8449. 

He believe that such a standard is a valid statistical approach for 
oae in flood risk assessments. Used with statistics on the frequency 
of occurrence of lesser floods and other pertinent Information, it is 
■ useful tool in evaluating flood plain risks as part of land use pro- 
grans. Basically, the "100-year flood" Is a flood level which has a one 
percent chance of occurrence in any year. The Department concurs In the 
use of this flood frequency standard for risk assessments related to 
Federal programs. 

Statistical procedures provide reliable results if the recurrence Inter- 
val desired does not require a considerable extrapolation beyond the 
length of available records, for coastal flooding, meteorological data 
•re available on hurricanes and extra tropical atoms for nearly 100 
years. Reliable models are available to compute storm surges from these 
data. The consideration of available data using existing models and 
analytical statistical methods produces estijnates of the entire Hide 
frequency curve with a high degree of reliability. For riverene flooding, 
data on stages and discharge are available for many locations for periods 
In excess of 60 years. On the basis of these data, procedures recommended 
by the Water Resources Council provide a reliable method of estimating Che 
value for the 100 year recurrence interval (refer U.S. Hater Resources 
Council Pamphlets 15 and 5-72). 

Accordingly, we support the "100-year flood" frequency evaluation standard. 
In this connection, this Department's National Oceanic and Atmospheric 
Adnini strati on is currently engaged In a prograa of producing Storm 
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•vaCDStlon sops for coastsl coBDunlties to aid Id evacuation and other 
peoblanM asaoclBted vlth flooding from hurricanea a^d other Btormi, Th 
"100-yeat flood" is Important to this program, justlas It la iiiq>ortant 
to the HDD flood Insurance program. We rely on it ^* a reasonable and 
scientific basis for determining which areas are likely to be Inundated 
and, therefore, vhlch areas are aafe for evacuation o^ personnel In the 
event of flooding. ' 

We have been advised by the Office of Management and Budget that there 
would be no objection to the submlsaion of our report to the Congress 
from the standpoint of the Administration 'a program. 



General Counael 
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9r)iartinrnt of Snatirr 

«Bidrtiigtim.i.(S. 20530 



HoDorabla Jdm Sparkwm 

Chalman. CtwrnLttam on Banking, ^ 

Housing and Dzban Affair* 
ttelted States Saiuit« 
Waahlogtou. D. C. 20S10 

Daar Mr. Chairman: N^ 

Thla la in raapooaa to an oral requeat froa your 
ataff fox the viawa of the Dapartaent of Juatice on 
H.R. 8449, as paaaed by the Bouae of Repreaeacaclvea on 
Septenft>er 5, 1973. 

On pages 10 through 12, Section 109 of the bill 
extends coverage of the Rational Flood Insurance Act to 
Include the danage resulting fron "the erosion and mder- 
■<tit<ig of ahorallnas by waves or currents in lakes and other 
bodies of water exceeding anticipated CTClteal levels . . . ." 
^b^hasls added7. Although Che desirability of this amend- 
Bcnt involves questions of policy as to which the Departnent 
of Justice defers to the Department of Rousing and Urban 
Tliiiiiiliniiui , we would point out that the above undersoorad 
ten is without precise definition, and would lead to 
difficulties in deteminlng coverage, tn addlcioa, it should 
be pointed out that forecasts ore made not only by the United 
States and its sgencies, but by the International Joint 
COBissioa (IJC), an International body created by treaty 
between the United States and Canada. Hie UC is charged 
with regulation of the water levels in some of the Great Lakes. 

In Section 110 of H.R. S449. at pages 12 and 13, 
it is proposed that the United States pay the insurance 
proBlums for landowners or lessees of properties found to 
be endangered by projects of the Corps of Engineers or the 
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Bmraau of ReclaraaClOD. If such finding! were ev«r to b« 
Bad«, the Dnlted SCates uould not only find itaelf paylBg 
those insurance premiUBB compLetely, but would likely find 
that Ic had invited the filing of countlesG lawsuits under • 
the Tucker Act ^28 U.S.C. 1346(a) {2l7 fharglng the United 
ScatM had damaged <3V taken such pro';>crtie3 as a result of 
the Corps of Engineers or Bureau of Reclamation projeets, 

in Section 1381 (pag« 21) of B.R. 8449. w would 
pelat out that the sr^tlon seems to require a showing of ■ 
decline In real property values or a ahowlng of adverse 
effects of sane undisclosed type as a Jurisdictional pre- 
requisite for review of the Secretary's deteimlnation . 
HOMVer, if Section 1381 la intended only to give standing 
to sue, it Is rendered superfluous in view of the review 
provisions of the Administrative Procedure Act, 5 U.S.C. 
8701 et sea- (Especially see 5 D.S.C. 8702 a person 
"aggrieved by agency action ... is entitled to judicial 
review thereof.") It ml^t also be pointed out that If a 
Dnlted States district court found property values had 
declined 1>ecause o£ the Secretary's detexTolnation , other 
lawsulta, again under the Tucker Act, nl^t be filed. 

The Department of Justice would also object to the 
trial de nowo provisions of Section 1382 and recomnends that 
this section be deleted. A trial de novo would. In effect 
render the Secretary's determination meaningless, and place 
In the judiciary idiat is essentlislly on adaintstrative 
function. 

The Office of Hanagement and Budget has advised 
that enactment of H.R. 8449, as oaended by the House of 
Representatives, would not be In accord with the Progrsn of 
the President. 



Patrick H. HcSweeney 

Deputy Assistant Attorney General 
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Senator Johnston. Mayor, we will welcome your testimony follow- 
iugCongres^nan Baf alis. 

We are very pleased to have, as our first witness, Congressman 
Bafalis, who not only comes to the committee with a good reputation 
from the House of Representatives but, ance I happen to agree with 
his point of view, he comes as an especially welcome witness. 

Congressman, we are glad to have you. 

STATEMEHT OF L. A. BAFALIS, REPRESENTATIVE IN CONGRESS 
FBOH THE STATE OF FLORIDA 

f Mr. Bafalis. I do not have prepared remarks. When you started 
your hearings on this bill, I was not aware that this piece of legislation 
was goin^ to be considered. In the way of history, as you probably 
know, this bill, the House version of this bill, H.R. 8449, came out of 
the Banking and Currency Committee unanimously. I was made 
aware of the legislation by several of my local communities who are 
going to be adversely affected by the manner in which this legisla- 
tion has been prepared. 

We mounted somewhat of a campaign, and I must tell you as a 
freshman Congressman of the minority party, I was somewhat at a 
disadvanta|ge m bucking the ranking minority member and the com- 
mittee chwrman in attempting to come up with an amendment that, 
at least, would ^ve our local communities a voice in determining flood 
levels. 

We were successful, however, on the floor of the House, and th* 
House resolution as is now considered here in the Senate, has several 
amendments, and I am going to speak to those amendments. 

Quite frankly, I had the occasion to vote for an amendment to the 
SBA bill which would have done away with forgiveness clauses and 
which would have raised interest rates to 5 percent, because I have 
long felt very strongly that it is wrong for people to continue to build 
in lowland areas that are known to be flooa-prone or flood-hazardous, 
and I think it is terribly wrong to go to the American taxpayers and^ 
ask them to pick up the tab for those inconsistencies in our building 
practices. 

On the other hand, I think the purpose of insurance is to insure 
against the unknown. 1 have one county in my district, which during 
the last 125 years of recorded history has never had a flood level in 
excess of 8H to 9 feet. 

The Federal Insurance Administration under HUD has set a level 
in that community of 1 1 feet. Now, when I talked to them about a 
100-year flood, they told me that this particular county, which is 
Charlotte County, in Florida, has just been lucky and has never had a 
100-year flood during that 125-year period. 

On the other hand, in several other communities in Florida, outside 
of my district, they have set building levels below recorded flood 
levels. 

In fact, in some cases there have been three flood levels in excess of 
the levels that have been set, particularly down in the Florida Keys. 

On questioning the people from HUD, they tell mc that in those 
particular cases a very unfortunate chain of circumstances has 
occuired which resulted in three 100-year floods in a period of 50 yeai^ 



Digitized byGoOgIC 



That kind of logic, even though it may be based on acientific data, 
is veiy hard to sell at the local level. When this bill was first heard in 
the House, there were no guarantees at all for any local input. It did 
not appear to me and other people that I have talked to that the 
Federal Insurance Administration was at ail concerned about whether 
or not local input was going to be considered in determining flood 
levels. 

The House in committee did amend the bill to the extent that local 
communities could appeal to the Federal courts. 

I think that it would be a very serious travesty to tell local officials 
the only way they can really be involved is to go into Federal court. 

About 30 congressional offices during the August recess got together 
and prepared an amendment that takes away from the Secretary of 
HUD the sole authority for determining flood levels. 

What we have said basically in this amendment is that, if a com- 
munity based on scientific data uncovers information which shows the 
flood level which has been set by HUD to be too high, within a 60-day 
period following that determination, they have the right to ask for a 
local hearing and present that scientific data. 

Records must be kept of the information developed at that heariM, 
and all of that data along with the findings of the Secretary of HUD 
will be then transmitted to the National Academy of Sciences. 

We picked the National Academy of Sciences as an independent 
body, but we are not locked into that particular organization. But we 
do think some independent agency ought to be able to review this 
material. I do not like to be pomted toward any member of the 
bureaucracy, but I must tell you in the last several months we have 
attempted to work out this matter with Mr. Bernstein, who is the 
Federal Insurance Administrator. 

He is a very capable individual. I think he is very dedicated to his 

1*ob, but he has not in any way attempted to compromise this matter. 
find, as a member of Congress, that when I can not compromise with 
a member of the bureaucracy, and particularly with the man who, in 
essence is going to set these flood levels, it becomes very clear that 
my local officials and local governments will not be able to compro- 
mise with him. 

In the particular community that I mentioned in Charlotte County, 
for almost 3 years they have attempted to submit new data, attempted 
to get changes in the guidelines, without any success whatsoever. 

I think it is also important, if you believe as I do, that the beat 
government is that government closest to the people, that the local 
governments do have the chance to participate in their future. 

There is yet another serious problem. Many people in Charlotte 
County along with other communities have built homes during the last 
3 years, 

Charlotte County refused to go under the flood-insurance pn^am. 
If they were to go under the program tomorrow, the HUD regulations 
as they now stand prohibit those people who have built homes durii^ 
this period of time from buying ifoocf insurance based on the subsidy 
of actuarial rates. That should be changed, if nothing else is changed. 

They built without realizing that these regulations had been adopted 

I feel very strongly that local communities must be able to partici- 
pate and that real^ is the purpose of my amendment. I doct think 
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that any non-elected official has the right or should have the ri^ht to 
determine the future course of a community. As I said at the beemning 
of my comments, I do not believe we should build at levels that are 
below irhat we can reasonably expect in the way of a flood. 

On the other hand, if we are going to set levels so arbitrarily liigh 
that flood levels are never going to reach that level, we do not really 
need insurance. The purpose oi insurance is to take care of the un- 
known. If we are going to set levels, and after July of 1975, if we ore 
going to mandate to a community that they must be in the program or 
find that any loans that are federally insured and other Federal pro- 
grams are goine to be stopped in that community, which, in essence is 
ft very strong nammer, a very strong bludgeon to that community, 
the community must have the opportunity to participate in the deci- 
sions being made affecting their future. 

I will be glad to answer any questions you have, I have a stixing 
philosophical feeling about local governments being involved. 

Senator Johnston. Thank you very much, Congressman Bafalis. 

I share your feelit^ about local communities. I am wondering, in 
vour research and study of the problem of 100-year flood levels and 
now they are arrived at, can you tell me how the 100-year flood level is 
arrived at? 

Mr. Bafalib. No, sir, I cannot. I am told that by various means of 
studying ocean bottoms, reefs that might be out in front of a coastal 
area, the patterns of tides and a number of other criteria that are 
used in the science of hydrology that levels are established. I am also 
told that, if four or five different agencies using different methods 
made a study, they would come up with levels that were very close 
to each other. That may be true, although it has been admitted by 
the people in HUD that hydrology is not an exact science, and again 
I must reiterate that I find it very hard to understand how lo^cally, 
you can t«ll local government that in one community they have had 
three abnormal 100-year floods, and in another community, over 125 
yeu^ they haven't had one. That does not seem lo^cal. 

Senator Johnston. Is there any objective definition of the lOO-year 
flood? 

Mr. Bafalis. I do not know, Senator. Maybe Mr. Bernstein can 
answer that. 

Senator Johnston. I am wondering if there is one, and if that 
definition, once arrived at, is susceptible of a definition. 

I expect the answer is no, and, therefore, that the lOO-year flood 
level is what the Corps of Engineers says it is, or HUD and there is 
no appeal. That is all you are entitled to do if you are a local com- 
munity, which might be all right if we were talking about getting out 
onW a Federal benefit. 

But in addition to withholding the benefit of flood insurance, we are 
withholdingthe necessary elements for any community to grow on, 
VA loans, FSLIC, Federal Reserve Bank and all the rest, all of the 
loans from any Federal sources. 

Mr. Bafalis. Senator, if I may point something else out, there are 
approximately 5,000 communities that have been identified as flood- 
prone. I am told that there are probably not very many congres^onal 
districts in this Nation that do not have flood problems, and that 
before HUD is finished, there may be between fifteen and twenty 
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thousand identified flood prone areas. That means almost every 
member of Congress, and without a question, every Senator is going 
to be affected then by this legislation. 

Now, there are a number of communities which have accepted the 
flood levels which have been set by HUD and there are several of them 
in my district. 

However, I know of two instances that the levels set by HUD have 
not been adhered to by the communities. In one community, HUD 
has set a level at 13 to 13.5 feet. The highest existing level in that 
community is about 4 feet. The HUD level has been set for almost a 
year. The community has continued to build below the HUD levels. 
They are not followmg the guidelines. I talked to the Mayor and I 
said, "You are not following the guidelines that have been set." He 
said, "Yes, but we needed to have flood insurance, and went under the 
pro-am never thinking we would have to comply". 

When he became aware of this bill, and section 202 which would 
restrict any federally insured money going into the community, he 
could not believe that the Federal Government would do that to his 
community. 

The reason I make this point is that, while HUD will argue that a 
number of communities are in the program, the people at HUD have 
not had the ability to enforce the program except to revoke flood 
insurance, but come July of 1975, when they do have authority to 
bear down on a community, we are going to find that a number of 
the communities now under the program are not going to be able to 
live with the program. 

Senator Johnston. Congressman Bafalis, we appreciate your testi- 
mony. We hope you will continue to work with this committee and I 
might add with my office to try to find ways to provide reasonable 
flood insurance at reasonable cost available to broad numbers of 
people without putting large and unnecessary areas of land out of 
marketable use. 

That is a big order. I have got a set of amendments which I hope 
you will take a look at and give us your comments on those. 

Mr. Bafalis. I will be delighted to look at them. We have done 
what I think is a credible job in the House, and I hope we can help 
you do the same thing in the Senate. 

Senator Johnston. Thank you. 

|The following communications were received for the record:] 

Statement ok Ron.\ld Bo Ginn, RBPResKNTATrvE in Congress From the 

State op Gkorgia 

Mr. Chairmao, I would like to thank you and the other Committee members 
tor providing this oppnrtunity tor me to express my views concerning the pending 
Flood Disaster Protection Act. 

I represent the First District of Geoi^n, which includes all of the coastal areas 
of my State. Chatham County, the moat populous county in my District, is 
currently enrolled in the federal flood insurance program. 

Mr. Chairman, it is my feeling that the pending flood insurance bill is the most 
misunderstood legislation to come before the 93rd Congress. Too few people have 
looked beyond the fact that it mil reduce government expenditures in connection 
with disaster relief. It will reduce expenditures, but unfortunately it will do much 
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The legislation would give unrestricted power to the Secretary of Housing and 
Urtion Development to make a fundamcntul judgment concerning local building 
Mdes. The Secretary would, in effect, decide wh<ere homes or offices can or cannot 
be built in more than 20,000 communities. He would do this by setting the specific 
elevation below which no conatruction can take place. 

On the face of it, that might seem to be a good idea. It would mean, we are 
told, that people would simply not build homes in places where they are likely 
to be flooded. 

The fact that is crying for recognition is that this flood level determination 
under the existing program han been made in a capricious manner and utterly 
without proper consideration of sound hydrological engineering- 
Decisions have been pas.sed from iine office to another within the Corps of 
En^neers and NOAH. Each bureaucrat who ha.'* Cfinsidered the cle\'ation in 
Chatham County has raised it another foot or two, in mutine bureaucratic fashion. 
The result is chaos and disruption of go<id land use planning. Chatham County 
knows the problem because it is in the existing voluntary j^rogram. 

Believe me, Mr. Chairman, if very many other communities were already in 
the program, the hails of the Congress would be thundering with protests. The 
Congress, however, seems bent upon ignoring the past experience of such counties 
as Cnatham. 

How many more counties will be effected should this bill become law? No man 
oo thia earth knows the answer. When the Federal Insurance Administration 
began this program, they thought about 3,000. Then they raised that to 5,000. 
Now it is 20,000, and the latest predictions are that the number will go to tlie 
point that every coimty in the nation will likely be effected. 

Mr. Chairman, what this bill would do is no less than pa'fs the control of local 
xoning to the hands of the bureaucracy of the federal government. In an almost 
casual fashion, the Congress is about to give a small office of administrators in 
Washington, who already have a poor track record, ultimate control over jirivate 
property in America. 

The F.I. A. itself hai no idea how much it will cost to build buildings in con- 
formity with their new rules. They have made only the most superficial estimate 
in local instances, and I know that in Chatham County their estimates have 
already proved to be wrong. 

Mr. Chairman, Congressman Bafalis and I succeeded in winning approval (if an 
amendment to this bill in the House. The amendment provides a realistic appeal 
process of flood level determinations, but diws not go to the heart of the problem. 

Frankly, the mood of the House was such that any stronger amendment would 
have be^ defeated. Congressman Rarick offered an amendment to remove 
mandatory controls and I supported him, but the amendment failed. I believe 
that most House memijcrs fell victim to the steam roller tactics of the 
Administration, 

Fighting this bill was like shouting into a hurricane. No oni; could hear the 
message of the flaws of the hill Ijecause they were blinded by the ]>r<)mise of 
savings in disaster relief. I voted in favor of the legislation on final passage both 
to express my own sup])ort of an expansion of coverage of the flood insurance 
program and to fulfill commitments I made in seeking .support of my own 
amendment. 

It was clear when the House acted that the burden of devising fundamental 
perfecting amendments would fall to the Senate. 

Mr. Chairman, Mayor Rousakis, on behalf of the National League of Cities 
and the U.S. Conference of Mayors, has presented a series of very carefully 
considered recommendations for amendments. I support him completely and 
urge that you adopt the amendments. I ask that you revi.sc this bill and spare 
the nation the creation of a federal creature that is destined to run roughshod 
over reason and good judgment in the federal flood insurance program. 



Conghf.ss or the United States, 

House of Representatives, 
Washington, U.C., September 5, 1973. 



For Members Immediate Attf.n' 
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In addition to directing a much-needed expansion of the Federal flood ii 
program, this bill makea one of the most far-reaching changes in land use laws to 
he considered by the 93rd Congress. The legislation gives the Secretary of HUD 
the power to determine the minimum construction elevation in flood-prone 
communities. In efTect, HUD would be empowered to set local building codes in 
any community it determines to be flood-prone. And this legislation vrill affect 
you since, according to the Federal Insurance Administration, every CoTigreasional 
District in the nation has at kaat one fiood-pTone area. 

The change H.R. 8449 makes from the original Flood Insurance Act of 1968 ia 
that this program will now be mandatory in all flood-prone areas. Section 202 of 
this bill contains -fuch stiff penalties for communities that refuse to adopt land-use 
measures — loss of all federally insured mortgages and all federal aid for c"" 

struction and acquisition — that participation is virtually assured by c 

rather than persuasion ha«ed on tne soundness of the program. 

This whole matter is of great concern since there has been legitimate conflict 
between reasonable men over past flood level determinations by HUD for com- 
munities eligible to partici]iate in the voluntary program. We believe it is essential 
that H.R. 8449 provide some guarantee that local communities will have the right 
to express their views in regard to the mandatory local building codes that will 
he required by HUD. 

Therefore, we are offeringanamendmenttogivethose communities designated as 
flood-prone the right to present evidence to show that HUD has incorrectly 
determined their flood-level. First, a community with evidence that shows the 
HUD order should he revised will have the right to call for public hearings to 
he conducted by HUD. The hearing record would include any evidence the com- 
munity may ofl'er to obtain a revision in the flood level decision reached by HUD, 
The Secretary would then submit the hearing record to the National Academy 
of Sciences. The Academy would review the record and issue its opinion on 
questions of technical or scientific fact that are in dispute. If the Academy finds 
the original level to be incorrect, the Secretary would then be required to restudy 
his original flood level determination and issue a new determination in light of 
any facts uncovered bj' the hearing and review. In addition, the record of the 
hearings would he introduced an evidence in any court challenge filed by the 
community. 

We feel that this moderate amendment represents a responsible attempt to 
insure local communities a voice in determining the building codes that will 
govern land use in their area. In view of the far-reaching provisions of H.R. 8449 
and the threats they pose to your communities, we urge your careful study of 
this legislation and your consideration and support of our amendment to the 
National Flood Insurance Expansion Act. Certainly this will be greatly appreciated 
by your local officials. 
Sincerely, 

Skip Bafalis. 

Bo GiNN. 

John Rarick. 

Bob Sikes. 

Bill Cbapfell. 

Ben Blackbdrn. 

Jm Haley. 

jobn rottssblot. 

Trent Lott. 

Department op the Aruv, 
Washinglon, D.C., NoverrAer B, 197S. 
Hon. John Sparkuan, 
Chairman, Committee on Banking, 
Housing and Urban Affairs, U.S. Senate 

Dear Mr. Chairman: The Department of the Army notes that your Committee 
is presently considering H.R. 8449, 93d Congress, a bill which was passed by the 
House of Representatives on September ,">, 1973 "To expand the national flood 
insurance program h^ substantially increasing limits of coverage and total amount 
of insurance authorized to be outstanding and by requiring known flood-prone 
communities to participate in the program, and for other purposes," This report 
and the attached inclosure contains our views on certain technical aspects of the 
flood insurance program which we are volunteering because we believe that they 
will he helpful in your deliberations on H.R. 8449 and should be included in your 
records on this matter. 
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awarcnesa of flood hazards and a corresponding adaptation of land use in flood 
plains to aucii hazards. The program achieves this by requiring communities to 
demonstrate eligibility for insurance by adopting suitable regulations tor land use 
in the areas of appreciable hazard. As discussed more fully in the enclosure, an 
area of special flood hazard is generally designated by Federal and non-Federal 
agencies as the area that would be inundated by a large flood. The Army Corps 
of Engineers terms this large flood the "Intermediate Regional Flood." In order 
to quantify the height and breadth of such a flood with some degree of atandardiza- 
tion, and for convenience of reference, the frequency of this occurrence has been 
selected as the one percent chance flood or the "100-year flood." 

Delineation of special flood hazard areas on the basis of significantly smaller 
and more frequent floods would tend to understate the hazard and decrea-se 
rational and realistic land use adjustment. It is only through wise use and manage- 
ment of the flood plains that we can hope to decrease the magnitude of the Nation's 
bill for flood damages, and the many other serious effects of floods. 

It should be recognized that the 100-year designation is a statistical term. A 
large flood can happen at any time as well as several times in a short period. The 
frequency designation, of course, is subject to the uncertainties attached to our 
knowledge of natural phenomena, and the precise magnitude may change as data 



We believe that, with a knowledge of its nature as a working tool, use of the 
"lOO-year flood" for flood hazard area delineation in the insurance program is a 
reasonable and practical technique until further research and knowledge provides 
abetter concept. It provides a degree of equity in application, and yet maintains 
& standard that is neither too slight for realistic adjustment to the hazard nor 
too restrictive to property rights. 

"^ " "" "le of Management and Budget advises that, from the standpoint of the 
n to the presentation of this report 



"IOO-Year Flood" in Flood Area Deuneation 



2. Meaning oflhe IOO-Year Flood. The lOO-year flood is the flood which would be 
exceeded on the average, given a certain amount of statistical data on an area's 
flood characteristics, once in 100 years. It is more correctly defined as the flood 
which would have a \% chance of being equalled or exceeded in any one year. The 
Corps of Engineers has termed this flood an Intermediate Regional Flood. It has 
been adopted as a large flood for flood plain planning purposes. 

3. CharacterUtici of the Intermediate Regional Flood. 

(a) The Intermediate Regional Flood for planning flood plain use should be a 
flood large enough as a flood hazard guideline to provide a reasonable level of 
freedom from damage or threat to life and health, but not so high as to be unncces- 
satily restrictive. 

(b) It is intermediate in the range of possible floods. 

(c) A 1% chance of exceedence in any one year is equivalent to a 20 to 30% 
chance of exceedence in the common mortgage period. These odds, so to speak, 
become serious when they may mean the loss of much of one's possessions and 
financial reserves and even the loss of health and life. It, therefore, becomes a risk 
against which it seems rational to plan or insure. 

(d) It ia exceeded every year in some region of the country and often in several 
regions. For example, during 1972 and 1973, i^ver 80 Presidential disaster declara- 
tions for public assistance were related to flooding. In over 20 of these disasters, 
flooding equal to or greater than the 100-year flood was experienced at some 
location. In about 10 of these caies, excessive fio<iding occurred over large areas. 

(e) The 1 % chance flood, it must be kept in mind, is often much smaller than 
ether probable large floods which can occur in an area. Such large floods which 
can reasonably be expected in a region given severe hydrologic and meteorologic 
conditions have been designated by the Corps of Engineers as the "Standud 
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Project Flood", for consideration as a desirable standard for design of flood 
coctrol projects. Even this very large flood is only in the range of 40% to 60% of 
the probable maximum flood. 

(f) Floods of actual experience or record may exceed the 100-year or often 
mislead the uninitiated since they may contain few it any important floods. Also, 
changed watershed conditions due to urbanization or forest fires, often produce 
increased flooding (peaks) with the same amount of rainfall. The large and very 
large floods are the types of events that brought about the Federal interest in the 
flood control, flood plain management, and flood insurance program. 

4. Institutional Practices and Expert Opinions. 

(a) The opinion of experts in the flood related fields of planning and hydrology 
has long supported the 100-year or Intermediate Regional Flood as a planning 
guideline. 

(b) The concept has had long use by the Corps of Engineers, which is the 
Federal Government's primary arm in flood related matters, through its flood 
plain information and other studies. In alt of its formalized reporting since 1967 — 
several hundred reports — and in thousands of responeea to requests for informa- 
tion on floods under the Flood Plain Management Services Programs, the Corps 
has presented the Intermediate Regional Flood (100-year flood) and the greater 
flood or very large flood (Standard Project Flood) as guidelines for flood plain 
land use planning and management. 

(c) It is considered as a minimum desirable objective for land use regulations 
for urban areas to avoid undue exposure tn flood risks. 

(d) It has been adopted by the Water Resources Council in ite guidelines for 
Federal executive agencies under the provisions of Executive Order 11296. 

(e) It has been adopted by tlie Federal Insurance Administration as the basis 
for designating area.s with a special flood hazard. 

(f) It has been adopted by many States, including Rhode Island, Connecticut, 
New Jersey, Ohio, Wisconsin, Minnesota, Nebraska, Montana and Arizona as a 
basis for State-wide guidance in flood plain regulations. 

(g) It has been adopted by hundreds of commimities for flood plain regulations 
before and after the advent of the National Flood Insurance Program. 

Senator Johnston. Our next witness, who has been ably introduced 
by Senator Nunn, is the Honorable John P. Rousakis, mayor of 
Savannah, Ga., and I think he is accompanied by Mr. Theodore 
Karagheuzoff, commissioner of buildings of New York. 

STATEMENT OF JOHN F. ROUSAKIS, MAYOB OF SAVANNAH, OA., AC- 
COMPANIED BY ELIZABETH A. PARKER, NATIONAL LEAGUE OF 
CITIES AND U.S. CONFERENCE OF MAYORS, ARTHUR A. MEN- 
BONSA, CITY MANAGER, SAVANNAH, QA.; THEODORE KARAG- 
HEUZOFF, BUILDING COMMISSIONER; AND IRVING MINKIN, 
EXECUTIVE ENGINEER, DEPARTMENT OF BUILDING, HEW YORK 
CITY. 

Mr. RousAKia. I am accompanied by Arthur A. Mendonsa, my 
city manager, Elizabeth Parker from the National Let^ue of Cities 
and U.S. Conference of Mayors and Theodore Karagheuzoff, Build- 
ing Commissioner for the city of New York. 

Mr. Chairman, and members of the committee, my name is John 
Rousakis. I am the mayor of Savannah, Ga., and cochairman of the 
U.S. Conference of Mayors Environment Committee and a member 
of the National League of Cities Environmental Quality Steering 
Committee. I am here today speaking on behalf of the National 
Ijeagiie of Cities and the U.S. Conference of Mayors. 

The National Ijeague of Cities consists of, and is the national spokes- 
man for, approximately 15,000 municipal governments in all 50 
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States and Puerto Rico. The U.S. Conference of Mayors includes 
virtually all citiea with a population in excess of 30,000. Member cities 
are represented by their elected chief executives — the mayors. 

We appreciate the opportunity to appear before the Senate Banking, 
Housing and Urban Affairs Subcommittee on Housing and Urban 
Affairs to present our views on S. 1495, the Flood Disaster Protection 
Act of 1973. 

We also would like to commend the committee for holding these 
additional hearings on flood iuRuranco in order to obtain more de- 
tailed information about the proposed changes in the program. It is 
our understanding that perhaps as many a.-* 20,000 communities 
throughout the country could be declared flood-prone. Today about 
2,500 communities are eligible to participate in (he flood insurance 
pro-am, but only about 2 to 3 percent of the structures in these areas 
are msured. 

This legislation would substantially amend the National Flood 
Insurance Act of 1968 by requiring communities to enter the program 
and by imposii^ sanctions that would force communities to participate 
in the program. If this legislation were passed, any community refusing 
to accept flood levels establshod by HUD and refusing to participate 
in the program by July 1, 1975, would lose the right to arrange financ- 
ing for public or private land acquisition and construction projects 
either through financial assistance or through banks and savings antl 
loan associations that are federally insured. 

The National League of Cities and the U.S. Conference of Mayors 
do support sound land-use planning and lan<l management programs 
and we do support the development of plans to minimize disaster 
losses, to utilize resources effectively, and to preserve the continuity 
of government through a disaster period. However, we have a number 
of strong conc^ems regarding the extensive economic consequences and 
land-use implications of this legislation. 

In view of the fact that HUD has identified only a fraction of the 
communities that could be force<l to participate in this program, it 
seems premature and perhaps unwise, to pass legislation that could 
affect almost every city in the country. 

We feel that the potential impact and adverse effects of this legisla- 
tion could far outweigh any benefits, and that the a^lministration has 
not adequately considered modifications or alternative approaches to 
the entire problem of fiood damage, and the role of local, State, and 
Federal officials in minimizing future flood losses. We believe that 
consultation and coordination with local government officials is 
essential to assure the effective operation of <lisftstor programs. 

Mandatory Federal disaster ^litigation requirements, particularly 
flood protection mea-sures, must not be applied in a way that would 
damage or destroy the economic viability of any local community. 
What we are seeking is a partnership of Federal, State, and local 
governments, committed to the joint goals of preventing losses. The 
Focftl government, however, sliould be regartled lus the focal point in 

Sreventive, emergency, and recovery activities, with the Federal and 
tate government providing support and a.s8istftnce where necessary. 
We wouhl like to point out tliat HUD has no estimate of the cost 
of the subsidized insunmce, let alone what the real costs of the pro- 
gram would be at the local level in terms of meeting stringent Federal 
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land-use measures. ChBJiges that modify or restrict building and zoning 
regulations could create severe financial hardships for the flood-prone 
communities as a result of potentially increased buildiM costs, losses 
in moperty tax revenues and other indirect economic enects. 

We nave urged that a study be conducted of the problems created 
by the identification of flood-prone areas and the problems resulting 
from the establishment of elevations higher than existing structures, 
particularly with respect to providing public services for varying 
elevations of old and new structures. Without such a study, it is 
impossible to estimate the total costs or the feasibility of implementing 
this legislation. 

We are also concerned that the legislation includes no provision for 
an administrative appeals procedure for local governments in cases 
where HUD determines that a city has not responded adequntely to 
the HUD-land management critena. 

There is no provision that would assure consultation with local gov- 
ernments in the development and appUcation of HUD land manage- 
met criteria. Yet this legislation would require local governments to 
impose stringent land development controls and, at the same time, 
give the Federal Government strong sanctions to obtain compliance. 
This could be done^ under the proposed legislation, without even con- 
sulting the local officials. 

According to National Flood Insurance ofQciob, the major consid- 
eration is designating communities as flood prone is the extent to 
which properties in the communities are below the 100-year frequency 
flood contour designated by the Secretary. This poses no probletu if 
the Secretary approves a contour established on the basis of adequate 
historical data. However, if the contour is established on the basis of 
unsupported theoretical data, the results can be disastrous. This 
appears to be happening in our community. Discussions with Federal 
flood insurance officials indicate that flood elevations ranging from 14 
to 16 feet mean sea level will be established to protect property from 
flooding during hurricane storms of a 100-year frequency. These 
elevations are from 6 to 8 feet higher than the highest flood level 
recorded in the past 100 years during a hurricane in our community. 

Under the Flood Insurance Act, properties in flood-prone commu- 
nities wishing to qualify for flood insurance would be required to ruse 
finished floor elevations above the floor contour established by HUD. 
The flood contours now being discussed for our community would 
require property owners wishing to develop property to raise finished 
floor elevations some 3 to 8 feet above present ground elevations. In 
some cases, this would require both fdl and off-ground construction. 
The elevations now being considered can increase the coat of resi- 
dential development in our community by $4,000 to $15,000 per lot. 
This is clearly unreasonable. 

The Administrator of the National Flood Insurance program has 
conceded that estimates of required flood protection elevations under 
avEulable methodologies could nave an error of as much as 50 percent. 
This immaturity of the methodology for establishing hurricane flood 
elevation has been confirmed by Dr. Per Bruun, an internationally 
recognized authority on hurricanes, oceanography, and Httoral drifts. 
Such an error could impose elevations on our community 3 to 4 feet 
higher than those needed to accomplish the objective of the program. 
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We, is SaTannah, have ui^ed that the flood insurance l^slation 
be amended to include provLsions that would : 

Require the Secretary to use the optimal flood protection 
elevation as the criteria for establishing the hurricane-stonn 
flood protection elevation; 

Require that criteria establishing optimal finished floor eleva- 
tions for flood protection purposes dc based on well-defined 
theoretical data and recorded data in computine the 100-year 
frequency hurricane-storm flood elevation and on local conditions 
as they relate to shoreline and bay configurations and ocean flood 
elevations and the time and resistance factor in flooding the 
marshes and other low-lying areas behind the ocean front; 

Require that cosl^benefit studies be conducted by the Secretair 
m designating the optimal flood-protection elevations in flood- 
prone designated communities; 

Require that local communities designated as flood-prone 
communities be given adequate notice and time to supply perti- 
nent technical data to be considered in establishing the optimal 
flood-protection elevations; 

Permit local ccmmunities to appeal a flood-prone designation, 
both administratively and in the courts an<l suspend a flood-prone 
designation until all appeals are exhausted; and 

Delay the effective date of this act until 1978 or when 90 

Sercent of the flood-prone communities have been identified and 
ood elevation levels established. However, this should not 
preclude any communities from participating voluntarily in the 
program. 

Senator Johnston has proposed a number of amendments that would 
require local government participation in the identification of flood- 
prone areas and in the development and application of land-use 
crit«ria and in formulating guidelines and regulations. He also has 
ui^ed that an administrative appeals process be included and that 
the individual landowners be given more information. 

We appreciate his strong interest and concern regarding this legisla- 
tion. We believe these amendments would address the concerns of 
local officials and urge that the committee support these amendments. 
We appreciate the opportunity to present our views on this important 
legislation. 

Senator Johnston, Thank vou very, very much, Mayor. Your 
statement was very excellent. Every part of it. The last two or three 
paragraphs were particularly good. 

Seriously, your statement, I think, put the whole thing in perspec- 
tive about as well as anything we have heard as well as anything I 
have seen on flooding and flood insurance. 

I would like to follow up with some of these questions that your 
statement raises. 

You raise the fear about the economic viability of local communities 
being destroyed. There is a real clear and present danger of this 
happening with the application of 100-year flood levels in some com- 
munities, is there not? 

Mr. RouBAKis. Yes, sir. 

Senator Johnston. You talk about the changes that modify or 
restrict building and zoning regulations that could create severe 
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financial hardships for flood-prone communities as a result of poten- 
tially increased building costs. 

I think another part of your statement, in it, you identify those 
costs and being as high as, I believe there is some statement in your 

Mr. RousAKis. $4,000 to $15,000 per lot. 

Senator Johnston. Are these areas that already have building? 

Mr. RousAKis. This is developable land in our community. 

Senator Johnston. According to the studies which your community 
has done, you believe these lots can be built on safely? 

Mr. RousAKis. Yes, sir. 

Now, in one case, we have 100 lots in a subdivision at a 10-foot 
elevation. 

The requirement is to move it up to 13.5 feet and you can well 
understand that that would impose some very stroi^ admtional finan- 
cial support to the subdivision, whereas in the recorded history that 
we have, the highest flood elevation that we have ever experienced 
was 8.1 feet. 

Senator Johnston. Do you have 125 years experience? 

Mr. RousAKis. These flood elevations are from the past 100 years 
of experience. 

Senator Johnston. You have at least 100 years of recorded 
experience? 

Mr. Mendonsa. Yes, sir. 

Mr. RousAKis. The highest has been 8.1 feet and we are required 
to go to 13.5 feet. 

Senator Johnston. The differences in that cost would be up as much 
as $15,000 a lot? 

Mr. RouSAKis. Yes, $4,000 to $15,000 per lot. Another interesting 
figure. Senator, is that since 1900 we estimate that damage by floods 
in our community, including beach erosion in o\ir county, come to 
something like $10 million. We have done a little work in trying to 
project the cost to meet the elevation presently eatablished in our 
community, an<l we estimate it would take anywhere from $100 
million to $700 million. 

Senator Johnston. Mayor, I am very glad you made that point, 
because we have been talking about that with HUD officials between 
this potential for damage on the one hand and the cost of meeting the 
100-year flood level on the other hand. 

You take an area like my State, south Louisiana particularly, and 
the cost of meeting this 100-year flood level would far exceed all of 
the damage that has been done by all of these hurricanes accumulated 
over the years. 

Either that, or you put vast areas out of commission that you just 
say you cannot build on at all. You say $10 million for total damage 
in the past, and it would cost 

Mr. KousAKis. Yes, we estimate the cost, since 1900, at $10 million. 

Senator Johnston. And it would cost $100 million to $700 million 
just to meet these flood restrictions, and if you multiply that across 
the country, I would be inclined to think that it would be a multiple 
of many, many times the highest expected flood damage that could 
ever take place. 

HUD points to 1972 as being the year of inadmissible damf^e, 
saying that we have to do something to insure against that kind of 



Digitized byGoOgIC 



63 

loss, to insure that people do not build in tiiose kinds of areas, but the 
total damage in 1972 was $13^ billion, or the cost to the Federal 
Govemment was $13-^ billion, and you have ^most half that much 
cost in the city of Savannah alone. 

One other point I would like to make, and I have heard one Con- 
gressman, as a matter of fact, one of my colleagues say, "Well, don't 
worry about meeting this 100-year flood level, because we can work 
with the Administrator, he is a reasonable fellow." 

I just might say that I hke him, myself, I think he is very able, but 
I would hate to be in the position of being one of 20,000 communities 
across this country, all of whom are trying to complain to the Admin- 
istrator of HUD, or have had those, or 10 percent of them, all of whom 
are trying to complain at the same time and get any relief based on 
friendship or any kind of working relationship. 

If that is the basis on which we are going to determine what the 
100-year flood level is, I submit this legislation has no place in Congress. 

I would like also to question you a little bit about what this 100- 
year flood level is. Do you know what that is, how it is defined? Have 
you ever seen an objective definition of it? 

Mr, RorsAKis. No. 

Senator Johnston. Do you know whether or not it is susceptible of 
definition? 

Mr. RousAKis. I am not sure it is. Senator. I do not know how to 
identify it — how th^ arrive at a 100-year flood level. 

Mr. Mbndonsa. We are told it is a subjective matter, tike Alice in 
Wonderland, it is what someone says it is. 

We talked to Dr. Per Brunn and he says that it is a very immature 
science, that in many cases the elevations that they finally arrived at 
are based on newspaper accounts of what might have happened in a 
particular instance, and I think all of those who are in public life know 
that newspaper accounts can sort of distort reality. 

I think it is completely subjective, and this is what concerns local 
communities. There needs to be objective criteria so that the Adminis- 
trator will not, in fact, arbitrarily and capriciously establish the 
standards. 

Senator Johnston. What you are complaining about in this bill 
IS your being subjected to an administrative procedure in which you 
have no part which can set 100-year levels which is a subjective 
determination, you have no part, no input into the definition of what 
that is, or how the facts supplied in the definition are arrived at, and 
no ability to administratively appeal that once the edict is given to 
your community, and the effect of that edict in your community will 
either be to kill building in vast areas or to require you to spend up 
to $700 million. Is that a fair statement? 

Mr. RousAKis. That is a very fair statement. 

Senator Johnston. Do you think this bill is at all understood by 
people around the country and particularly by communities as to 
what the devastating impact could be in its present form? 

Mr. RousAKis. Senator, I am sure it is not. I am sure Congress 
would be hearing from mayors and commissioners and other elected 
officials and citizens from around the country. They are not aware 
of the ramifications included in this bill. 
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Senator Johnston. You say the Administrator of the flood insurance 
program has conceded that estimates of required flood protection 
elevation under available methodologies could have an error of as 
much as 50 percent. Where was that concession made? 

Mr. Mendonba. That concession was made in this room durine the 
meeting with the Administrator and members of the staff, I believe, 
of your committee, several weeks ago. 

Senator Johnston. Mayor, I could go on with questions but, since 
we started these hearings, the distinguished real chairman of the 
committee came in, and I want to defer to the real chairman and give 
him the opportunity to ask questions. 

The Chairman. Thank you very much. I want you to go right on. 
You are the one that this meeting was called for, at your request. I 
am sorry I was not here when the mayor started but I have read the 
statement quite fully and I have no questions to ask him. I think he 
covers the ground. 

If I am not mistaken, I bad a call on a letter from someone else in 
Georgia, I believe. You are from Savannah, are you not? 

Mr. RousAKis. Yes, sir. 

The Chairman. Maybe it was Florida. Is there any Florida repre- 
sentative here? 

Senator Johnston. I do not think we have any on the agenda. Is 
there anyone from Florida here? 

Senator Sparkman. Well, someone told me, and maybe talked to 
me on the phone, told me of different areas that were affected or would 
be affected and I just wondered if all of them had ample opportunity 
to come in here. 

Oh, I see, the Congressman was here. I am very glad that these 
hearings are being held. I hope a satisfactory solution can be developed. 

Senator Johnston. Thank you, Mr. Chairman. 

The Chairman. I will not presume to ask any questions at this 
time. 

Mr, Rousakis. Could I enter a letter in the record from one of our 
local attorneys who has been involved in the legislation. 

Senator Johnston. We will receive that — without objection it will 
be introduced in the record (see p. 62). 

Senator Johnston. Mr. Karagneuzoff, we are glad to have you. 

Mr. Karagheuzoff. It is nice to be here too. In the interest of 
saving some time, I thoi^ht I would file our statement. 

Senator Johnston. "Die full statement will be filed, without 
objection. 

[The statement and letter referred to follow:] 
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Mr. Chatrman, membera of the Committee, my name 1b John RouaaklB. 
I am the Mayor of Savannah, Georgia, and Co-Cbairmao of die United States 
Conference of Mayors' Bnvtronnient Committee and a member of the National 
League of Qtles' Environmental Quality Steering Committee. I am here today 
speaking on behalf of Hie Nattonal League of Cities and the Ltalted States Conference 
of Mayors, The National League of Cities consists of, and Is the national spokes- 
man tor, approximately 15,C)0O municipal governments In all fifty states and 
Puerto Rico. The United States Conference of Mayors includes virtually all cities 
wld) a population in excess of 30,000. Member cities are represented by their elected 
chief executives- -the mayors. 

We appreciate the opportunity to appear before the Senate Banking, 
Housing and Urtttn Affairs Subcommittee on Housing and Urban Affairs to present 
our views on S. 1495, the "Flood I^aaster Protection Act of 1973. " 

We also would like to commend the Committee tor holding these additional 
bearings on flood Insurance In order to obtain more detailed infornutlon obokK the 
[waposed changes in the program. It is our understanding that perhaps as many 
as 20,000 communities tbrou^ut the country could be declared flood-prone. 
Today, about 2,500 communities are eligible to particulate in the flood Insurance 
program, but only about two to three percent of die structures In these areas ore 
insured. 

This legislation would subsiaittlally amend the National Flood Insurance 
Act of 1968 by requiring communities to eiKer the program and by imposing 
sanctions that would force communities to particulate in the program. If this 



Digitized byGoOgIC 



leglslatloa wer* pMssd. any commuiilty refoalng id acc^K Oood-toralB oMabllsbed 
b)> HUD and rcAislDg ta partlclpare In the program by July 1, 1975, would lose tbe 
right to arraoge financing for public or prlvats land acquiaitlaii and construction 
projects, ellber Hirou^ Federal financial asainance or througli banlca and Bavlngs 
and loan aasodatlona that are federally insvrad. 

Tbe National Lrague of CitteB and die U. S. Conference of Mayors do 
support aonnd land-use plaimiiig and land management programs, and we do 
support tbe deTclqiment of plans to minimize disaster losses, to utilize resources 
effectively, and to preserve the continuity of go v e r nment through a disaster 
period. However, we have a number of strong concerns regarding the extensive 
economic consequences and land use Implications of ifats legislation. In view of 
Oie fact that HUD has identified only a fraction of die conununlttes that could be 
forced to paittdpate in this program, it seems premature, and perhaps unwise, 
' to pitss l^slatton that could affbct almost every city In the country. 

We feel tbat die poteotUI impact and adverse effects of dits legtsUtloD 
could far outwel^ any benefits, and that tbe administration has not adequately 
considered msdlflcattons or alternative ^iproaches to tbe entire problem of 
flood damage, and the role of local, state and Federal officials in minimizing 
fiXure flood losses. We believe diat consultation and coordlmtlon with local 
govemmenc oftlctals is essential to assure tbe effective operation of disaster 
programe. Mandatory federal disaster mitigation requirements, pxTlcularly 
flood protection measures, must not be applied in a way that irould damage or 
degtroy tbe economic vlabUlty of any local community. What we are seeking 
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Is a. paxtnerdilp of federal, state and local govemmeBCa. commltnd to Hie JoliK 
goala ot preventing loasea. The local gDvemmenti howerer, should b« regarded 
u die tocal point tn ptawMm, emergency^ and recovery actlTltlea, wttb die 
federal and atate government providing ai^iport and aasiatance irtiere neceaury. 

We would like to polm out ibat HUD liaa no eottmate ol tiie coat ol the 
subsidized Insurance, let alone what the real coats of the program would ha at 
the local level In terms of meeting stringent Federal land-use measures. Chaqgea 
that modify or restrict buUdiiv and sonlng regulations could create severe 
financial baxddilpa for die flood-prone communltleB as a tesult of potentially 
Increased butldUv casta, losses tn property tax revenues and other Indirect 
economic effects. We have uiged that a study be conducted of the prohlems 
created by the Identification of flood'TroDB areas and tlie proUems resulting 
from die estaUlshmeiK of elevattons higher dian existing structures, particular^ 
with respect to providing public servicea tor varyliig elevations of old and new 
structures. Wttbout such a stu^. It Is loqmsslble to estimate thetotsi coMs or 
tbe feaslfaUlty of Implemendng Oils legislsticm. 

We are also cooceroed tliat tbe legtslatioii incbidm no provlaioQ tor an 
administrative appeals procedure for local governments In cases wtiera HUD 
determines that a city has not responded adequately to tbe HUD land managenieot 
criteria. There Is no provision that would aasure consultation wltti local govero- 
menta In die development and application of HUD land maoagemeiu criteria. Yet 
this legialatiOB would require local governments to impose stringent land develop- 
ment controls and, at die aama dme, give die Federal Government strong sanctions 
to obtain compliance. This could be done, under the proposed legislation, wltlwut 
even consnlUng the local officials. 
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AccordtDg to NmoiMl Flood iDsuruce officials, tbe major coosltleratlon In 
deslgnatliig comrounltlM u flood prono Is the extent to vAlcb properties In tbe 
commiuiltles ore below the lOO-Tesr frequsncy flood contour designated by the 
Secreiar;. This poses no problem U die Secretary approves a contour established 
on the basis of adequate historical data. However, If the contour Is established on 
tbe basis of unsupported Hieoretical data, the results can be disastrous. This 
appears to be happening In our community. Discussions wldi Federal flood Insuraoce 
oSlcUls indicate that flood elevadona ranging from 14 to 16 feet mean sea level 
will be established Co protect property from flooding during hurricane storms of a 
100-year frequency. These elevations are from 6 to S feet bi^er dian Qie highest 
flood level recorded in the past 100 years during a hurricane in our community. 
Under Qm Flood Insurance Acti properties in flood-prone communities wishing to 
qnall^ for flood insurance would be required to raise finished floor elevations above 
die flood contour eatabliahed by HUD. Tbe flood contours now being discussed for 
our community would require property owners wishing to develop property to raise flo- 
Isbed floor elevations some 3 to S ibet above present ground elevations. In some cases, 
this would requite both fill and off-ground construction. Tte elevations now being 
considered can Increase die cost of residential development lo our community by 
$4,000 to $15,000 per lot. This Is clearly unreasonable. 

Tbe Admlolstrator of the National Flood Insurance E>rogram has conceded that 
esdinatM <^ required flood protection elevations under available methodologies 
could have an error of as much as 50 percent. This immaturity of the methodology 
for establishing hurricane flood elevations has been conflrmed by Dr. Per Brunn, 
an inWmatlonally recognized authority on hurricanes, oceanography, and littoral 
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drifts. Such an error could Impose elevations on our commuoicy 3 to 4 feet higher 
than those needed to accomplish the objectives ot die piogram. 

We in Savannah have urged that the flood Insurance legislation be amended 
to Include provisions that would; 

■-require the Secretary to use the optimal flood protection elevation 
as the criteria for establishing the hurricane -storm flood protection 
elevation; 

--require that criteria establishing optimal finished floor elevations 
for flood protection purposes be based on well-defined theoretical 
data and recorded data in computing the 100-year frequency hurricane - 
storm flood elevation and on local conditions as they relate to shoreline 
and bay configurations and ocean floor elevations and the time and 
resistance factor in flooding the marshes and other low-lying areas 
behind die ocean front; 

--require that cost-benefit studies be conducted by the Secretary in 
designating the optimal flood -protection elevations In flood-prone 
designated communities; 

— require that local communiciea designated as flood-prone communities 
be given adequate notice and time to supply pertinent technical data 
to be considered In estatilshing the optimal flood -protection elevations; 

•-permit local communities to appeal a flood-prooe designation, both 
administratively and in the courts and suspend a flood-prone desig- 
nation until all appeals are exhausted; 
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'-deUjf the effective date of this act uioll 1978 or when 90 percent o( 
the fload-pmne comntunlties have been IdentUled and flood 
elevatton levels established. However, this should not prechide aoy 
communities from participating voluntarily in the progrBm, 
Senator Johnston has proposed a number of amendmeota that would rMjulre 
local government partlclpatton in (be identlflcatloo of flood-pcone areas and In the 
development and application of land-use criteria and In formulating gutdellDCS and 
regulations. He also has urged that an administrative appeala process be Included 
and llial the Individual landowners be given more Informadoo, 

We appreciate his strong Interest and concern regarding this legislation. We 
believe ihese amendments would address the concerns of local oMciala and urge that 
cbe Committee support these amendments. We appreciate the opportunity to present 
our views on this important legislation. 
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GIGNIUI-IAT AND ABBOTT 



Octobar 30, 1973 



Honorable John P. Rousakta 
KayoTi City of Savannah 
City Hall 
Savannah, Georgia 31401 



Paar Hayor Bouaaklat 



It la ay under itandlDg that you era to taitlfy before the U. S. 
Subcomalttee on HouBtng concerning the above atated laglalation and you 
have requested that I give you ay opinion on the constitutionality of one 
of our local governing body'a ordinance! enforcing the flood elavatloni a* 
aet by the Secretary of HUD under the procedureii provided In the National 
nood Inaurance Act of 1968 aa aaended by HR BA49. 

Wille I have not had an opportunity to aake a definitive study 
of the legislation and Its specific application locally, I an of the opinion 
that an ordinance of a local governing body enforcing the flood alevaClms 
eatabllshed by the Secretary of HUD would be unconatitutlonal for two 
reaaons and could be unconatitutlonal for a third reaaon: 

(1) The National Flood Insurance Act aa aodlfled by HR B449 does 
not afford to property ouDsra, in Che setting of flood slevatlona, due 
proceaa of law as required by the Suprsne Court of the United States and 
the Supreme Court of Geaigts. (To be hereinafter aapllfied.) 

(2) The Suprenc Court of Georgia has held that aonlng it not 

an Inherit pouer of govaroBent but li solely a ertatura of the eonetttuclon 
of the State of Georgle. It haa held that the General Assanbly of Gaorgta 
cannot exercise loning powers but is United to the delegation of aoning 
powera to nunlcipal govemnente, and that county governneota derive their 
toning powera directly froa the conecltutlon. It has further held that 



Digitized b,G00glC 



nalcbar ■unldpil or couoCy goiTTiafnta en d«leB*M tbalT Toning fvncclan, 
knt tbey oiut te cxeccised solely hy chelT duly constilucioiui leglal«clve 
bodlB*.- See Beriod v. Beicne 2lO Ga. i76 (1951) and Johnston et al., V. 
Hicks M al. 225 Ca. 5^6 il9i9) Since the Supceae Courc decisions totu^ 
pietlng, zoning pavers at eslabliehed by the constitution of Georgia pcohlblta 
the exercise of toolag fmcllanE by aey bodi** ocbei thzo couoCy 6t Huiicipal 
^vemnents, it VDuld be legally lapossible for the executive brancb ei the 
fednal govenoent to establish binding land usC and building codo crlrarld 
to be Maadetorlly eaforced by local lealng ordinances. 

(3) Aa to Bany prop er ty omera In Chathan Caiaty. the oidinance 
Boold conatltoto a tahlna of property without coE^eosatloo la violation of 
tba cooacltutlou oi tbe Oniled Stales of Aaerlfa and the State of Georgia, 
(to b* bu-elnaftu aapUfied.) 

Ky riCE _ jW D_ ME PEOCESS OF lAW 

In eoaneetlon ulth notice and due proceaa of lav, the Secretary 
la auCboclred Co identify flood plain areas aad to eatabllah flood rlak 
nraea In such sreaa by Section 1360, Pub L 90-448. Title XIII, I UM, An*. 
1, 1968. S3 Stat. 5S7 Ko notice to local gDvemlag bodlea ot to property 
mmers is required under tbe erlgiiul act aad the pccpoa 
Tides thee the Secretary ahall notify the chief erecutiv 
(ovomlng C a— un ity of its identification aa a flood pro 



t by Senator Jotaoaton provldea for publication 
a day period of the Idsallfl- 



y of Katt Tork. 371 US 



catloo of SB ares as tlsod proca and the flood ele< 

It is respectfully anbalttsd that neltbsr of those procodori 

the cmt of >tadellne C. Schroodsc, Appei: 
208, Kenneth J. Hullanc, as Spaetal Cuai 
TS. Caotrsl Hssover lank aoi! trust Cospi 
Lse UsUiar, A^sllant vs. City of Bulch. 
Corporation, 350 OS IIZ. 

The a u prena Court of t 
dererslon of streaa vatara. Madallaa C 
■aa Tork, held, 

"im aleaaaeary and fundaaaatal tequiraa^ of dos procssa In any 
ycocaadlnc «Ucb la to ba accorded finality Is notice raaaonsbly 
calealatcd, sodet all tbe clrcnoataacei, to spprlss Interested 
pattlaa of tha pendeBcy of tbe action and afford thea an 
oreoi^tnnity to present their abjections . . . 
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Chance alone beings to th« attention of cvan a local T«sldenc 
»a advert iBcnenC In snail type inscrcad In the bach pages of a 
nevfipaper, and If he nakas his hoae outside the area of the news- 
paper's Donnal circulation the odds that the in forma clon vill nevei 
reach him are large Indeed. The chance of actual -notice Is further 
TEduced vhen, as here, the notice required does not even name 
those whose attention it is suppoaed to attract, and does not 
inform acqusintances uho might call It to stteutloa. 339 US at 315 
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A Caking of an saseaent for flouage purposes has Idsnclcal consti- 
tutional affect as flood zoning since both lisl the ouncr's uss of his 
property. The United States Corp of Engineers in acquiring flouage ease- 
BSDts, furnish personally to each prooertv owner a map showing tha affected 
portion of the oiraif a property Under the decision of the United States 
Supieae Court, it vould ep^ear necessary for Che Secretary of tBID to furnish 
a like aap to each Individual property owner. 

the saoe decisions of the United States Supra>e Court holding ChaC 
adequate notice Is an essential element of due process of law alEo hold Chat 
a heating In vhleh the property owner has a right to choose for hijtself 
whether to -Sppeac Oi default acquiesce Of contest is an essential element: 
of due process of law. Yet none of the bills S 1^93 BR BAA? or Senator 
Johnston s proposed aaendnint require a public hearing In -iJhich the property 
owner can appear and contest. In my opinion based on an examination of the 
cases of the United States, the hearing offieer imist also be the parson who 
nakes the decision concerning the evidence introduced since this function Is 
not delegatable. 



"Ueather Control Act, which did not afford a person living outside . 
veather control district but owning property wlthla proposed 
boundaries of district a voice in tha forming of the district or 
an opportunity to protest inclusion of his property within the 
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dlstTlct rad vhich dl4 not give ■ lindowDar an opparCunlty to be 
hc*id bir a coiipeteat tdbunal on queaclon of whether proposed 
diatilet uould benefit public health, velfarc, and convcalence 
m on question of whether his property had been arbitrarily or 
UBJaatly included within boundaries of dlatrlcc, rattaxdlaBS of 
idiather h< lived within or without the boundaries of the district, 
violated eactlons of Constitution provldln 
deprived of life, liberty, or property, ul 
law, and that property of no person shall 
for public use without Just coapeosstlon t 



due proceaa of 
:en or damsgad 
therefor." 



Saa 748 Neb.. 101 North KeaterD Reporter, Ind Series. Lorin R. 
BCTvllle, J^pallse, v. Itoith Platte Valley Heathai Control Dist., at 
, A^allanta. 

TAKIHG WITHOUT COtffENSATICM 

The 'keystone of all "caking" casas la the I). S. Supreme Court 
Islon of Justice Oliver Uandell Holnss in the case of Pennsylvania Coal 
Kahon. Justice HolKes held in Cbla caaa, 

"GovcmoicDC hardly could go on If to soaa cuteat valuea Incident 
to property could not be diminished without paying for every such 
change in the geoeral law. As Inng recognized, some values see 
enjoyed under an taplted llnicstioa and Bust yield to the police 
power. But obviously tha Implied limitation must have its 
Uslta or the contract and due process dausea are gone. 
One fact for consideration In determining such limits is Che 
•xcent of diminution. Whan it raachas a certain magnitude, 
in most if not in all cases there must be an exercise of 
■alnent doaaiii end compensation to suitaln tha act. So the 
question depends upon the particular facts. The greatest 
weight la given to the judgment of the legislature, but It is 
always open to interested parties to contend that the legislature 

Another guideline used by the Supreme Court 
: validity of varous soning laws la whether the ord 
itantlal relationship to health, safety, DOrals or ge 
Mb regard see Toggle vs. Manning, 224 Ca. Page 29 la which ptaaidlng 
iBtlce Alnand held a zoning ordinance to be unraasonsblc and void aa 
ipplled to Che subject property. 

"Any municipal ordinance thet Is unreasonsbla uill be held 
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Although a roning ardliwoce nay not ba par sa Invalldi yat 
lAaa the pTOvlslons of inch an ordicBnce coma to ba appllad to 
particular pranlaai, or to particular csndiclons, or to ba conaidarad 

to ba clearly arbitrary and unreaaanable Hecce Cha datatBlnatlon 
of the teasanableness of loning rasCclcCIons oust be made In 
the light of facta pr^seitted In each caaa. S8 tMlut 9M, 
Zoning, t 22. Sea 101 CJS 309, Zoning I C8. Zoning laws aed 
ragulatlooB auat aaat cli» deraads of the constlcucloaal prohibition 
•gatnsc tha taking of prluace property Cor iiubllc uSo without 
JuB coBpeneatlon, and restrictions which ace arbitrary or un- 
reaaonflble or lacking in any subBContlal relation to the public 
health, safety, irorals, ar fenecal uelfare come within the 
CODBCitutlonal Inhlbitloa, aa where a regulation pernanently ao 
rcBtrictg the uae of property tha.t it Cannot ba uaad for any 
reaao^able purpose. 

mia flood lavals lo our county ara aatabllahed prlaartly for 
barctcana produced tides. The total hurricane damage In our county since 
1900 does not exceed 10 Million Dollars, yet our Hctropalltan Planning 
Conalssloa has calculated the cnsC of bulldliiK to the flood levels 
•aCabltahed by the Secretary of BID, 
tide In our history , could BpprOiilBBt 

It seema axsoatlc and basic that a lonlng ordlnanca atcaaptlng 
to enforce auch excessive costs in ralation to tha benefit to be achlavad 
lacka a reasonable relation to the public haalth, Mfaty Or Borala U 
taqulrad by tha Tuggla cssa. 

Ha ara awara In our oficica of too axamplaa of unreasonable 
dl«lnutlon In value caused by the Secretary of HDD's flood levels The 
tlrat i> a aubdlvlslon In uhlch the land sold for SA.OOO per acre hut tha a 
Itional construction coata, above the highest racordad tide In history, 
to tha flood levels established by the Eecreenry would coat SL4,<X}0 per 
acre. Another example is a subdivision of 160 lots In uhlcH Cha land 
involved has never flooded, yet the Sectetacy'fi flood levels renders 
SOS of these Iocs unusuable, In our opinion, these ara two concrete 
aianples of axeaaslve dlBlnutlon in value as diacuaaed by Juatica Balaaa 

tiaapita a thorough rasaarch of t 
■Caff and ouraelves, wa have bean unable t- -— . 
DnlCed States uplioldtnit flood zonlntt on lands n 
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"H* Iwva hald thac lotting oidlaanca* to b* valid dubc baar a 
diraet and Bubatantlal xalstlonshlp to objects of pollca powgr, 
tha prasarvatlon of tha public hsBlcb, ufaty, notals and gaiural 
welfare of tha eoimiinlty as a whole. " 

Ihe Couce vent on Co hold, 

"In the Inatant casa, chat sane conclusion of cha crlal court la 
a^ly aupportad by tha cecord. It Is unconteaCed that the 
plaintiff's land has never flooded and Is aepacaCad fioa Cha flood 
area by a shellov dlcch which plaintiff has prepared to repnlr, 
clean and line »ith concrete. The clilmB of the defendant are, 
CBBerVClally, merely that nearby aceas (lDDd. Ka caoooc reverse 
the deterolnaclQn o£ the trial couct that the danger CO plaintiff • 
ptopeity la not ao great es to Justify a zoning ordinance vhlch 
deprives that plaintiff of any uac of his property. And that 
surely would be the result here If the ordinance weie held to 
be leasonable as to plaintiff's lend, . . 

This is Indeed a classic case in which the application of the 
lootng oidlnanca to the particular property aiuunta to ezpro- 

It la undeniable that the prevallli^ opinions in the nation hold 
liac flood sonlng In araaa with no history of flooding constitute an 
maaaonable exerclae of the police power. 

The lav of flood zontni; Is legally and conatitutlonally analogous 
) aacshlands regulation and the Suprena Court of MasBachuBetts In the 
lie of Coiml33ioner of Katutal Resourcea v. Volpe S Co., 349 Mess. 104, 
]( N.E.2d 666, (ISeS) held, 

"Tha Plaintiffs . 



though a 
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Is worRs than conflscatl 
ruled In the Atverni 
587, 592, "An oidlnano 

t IB plain, beyoi 
• taking of the propeit] 

reatrlctlOD leaves 
of taxsClon, Hhlla 
that buiden." 

. . . The protection of 
■■nt preaupposea that II 
that It ahall not ba tal 
A Bltd.lar ■■aumptloa li 
teendnant .... When 
iB found to ba qualifii 
twidcncy of human naCui 
■ore until at last prlvi 
be accoinpllihei! In thli 
United States. The gei 
■ay be regulated Cs a ci 
far It will be racognlti 



As the Hcu York Court of Appeals 
auera, 267 N.Y. 222. 232, 15 N.E. 2d 

Lch pannanentlv so rcECricta the use 

be used foe any leasonsblc purpose 

regulation, and must be reeognlied as 

The only substantial difference. In 

Ictlon and actual taking, la that the 

owner subject to the burden of payaent 

iflaeatlon would relieve hla of 



private property In the Fifth Anaad- 
vaoted for public use but provides 

:en for such use without coopaosac Ion . 

made in the decision upon the FouTteenth 
leeolngly absolute protection 
:he police power, the natural 
.0 extend tha qualification more and 
operty disappears. But his csDDOt 
inder the Constitution of the 
'ule at least la that while property 



taking 



e any portions of t 



Sincerely yours, 
LBurK K. Abbott 
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Mr. Karaohbuzoff. I will speak for a few minutes on the highl^hts. 
First of bU, the City of New York at the moment findR it^lf hard 
pressed to support this bill as it is now, and so we are opposed to it. 
First of all, we believe the enactment of the bill is premature. We 
strongly ask that a comprehensive study be made on the potential 
impact of the bill. We thmk the study should clearly identify all the 
ftood-prone areas, the cost of implementing the program at the local 
level. 

Senator Johnston. Could vou have an idea what the cost would be 
in New York Qty? 

Mr. Karaoheuzoff. Senator, frankly I received late notice on 
this bill and I frantically called up various people in the city, or in 
the housing industry, people in the Port of New York Authority, or 
the Battery Park City Authority, or other people that are intimately 
aware of housing legislation and are in the housing business, including 
our own city development agency, and frankly, I was shocked at the 
highest levels to fina out, including the Urban Development Corpora- 
tion, calling either top executives or general counsel, that no one 
knew of the bill . 

After I briefly described some of the history that the city had in 
its relationships with HUD concerning the administration of the 
current program, the reactions were varied and mixed, but all of 
them were very surprised and they wanted to have the opportunity 
to examine the bill and to try to analyze the costs. 

I have brought with me today some of our engineers from our 
Bureau of Water Resources, and I have at my lett the Executive 
Engineer of the Building Department, and I am an engineer myself. 
I just got a figure that we could work up quickly, and it is rough, but 
to give you the magnitude of the problem, we have a storm sewer 
program basically funded with local funds, a 10-year program of 
$800 million and the estimate is that if we were going to design this 
new sewer system to some of the standards that we see in the HUD 
regulations, and we would have to follow the spirit and the letter of 
the HUD regulations, that there would be a 25 percent increase in 
cost. 

I fully realize that the locations these sewers arc going into may not 
all be in flood prone areas. One of the problems is that it is very 
difGcult to get a handle on this bill because no one knows all the areas 
that are going to be designated flood prone. 

A lot depends on the designation of the elevations throughout the 
city. 

This is not an exact science. You were asking before about flood 
levels, and I did get a chance to talk to somebody who was developing 
along the waterfront, and the flood level that the Corps of Engineers 
designated, the theoretical flood level above mean high tide, I think 
was something like 15 feet and historically I do not think we had 
anything higher than 10 or 11 feet in 1821. 

Senator Johnston. The 100-year flood level in New York City is 
15 feet? 

Mr. Kabaqheuzopf. This is at Battery Park in Manhattan. Specif- 
ically at that location, in 1821 there was a record of a surge which was 
estimated as being between 10 and 11 feet. 
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Now, there were stonns at this point at the Battery in Manhattan, 
in November of 1953, where the surge was 6 feet and with hurricane 
Donna in 1960 where the surge was also 6 feet. 

Now, in Hpfiig nin g any kind of a project somewhere a decision has 
to be made against calculated risk and the cost of flood protection. 

Senator Johnston. This coat-benefit tradeoff, 

Mr, Kahaqheuzoff. Not only the coat-benefit of a specific projefit, 
and here the decision was made that the bulkhead should be set at 
7 feet and the first floors of the project will be set at 11 feet. It is not 
only & particular project, but here you are talking about substantial 
areas of the city of New York along the Manhattan waterfront, as 
well as every borough— Brooklyn, Queens, Richmond, where this 
bill can have a substantial impact, and no one knows what the cost 
may be against the benefits to he achieved. 

Now, I do not know what the city of New York's hurricane losses 
have been throughout the years, and I daresay I do not know whether 
or not some of this legislation would, in any event, mitigate all of it 
or some of it and it is really a very distressing thing that we are not 
better prepared, and that others that I have spoken to have no knowl- 
edge of this bill and that it has gone this far, as far as we are concerned. 

We would like a study to examine the impact on the adjacent prop- 
erties, because although our city is built up, I would assume that, if 
you were building on vacant land or redeveloping in a certain area, 
you are going to have a substantial difference in elevations if the ele- 
vations are set that way by HUD. 

There would be an impact on the cost of providing storm seww 
systems, to changes in the street system, and a whole host of other 
indirect costs. We strongly feel that local communities have to have 
the opportunity during the course of that study that we are recom- 
mendmg to provide their input in seeking the realistic and real flood 
levels. 

We believe that the need for the study is paramount, since this 
proposed legislation is so stringent that it would have an impact on 
many of our communities and we strongly recommend that cost-benefit 
study. 

Now, I note in the testimony, in the House that one Congressman 
pointed out, and a mayor pointed out that at one point the designation 
was 6 feet above sea level by HUD and then they raised it to 13 feet, 
and now they are going to raise it again. This "kind of broad brush 
arbitrary determination, if I take the statement in the Congressional 
Record to be correct, in advance of comprehensive studies is precisely 
the type of precipitous action that we feel must not happen in New 
York City or other major waterfront cities. 

Senator Johnston. Are you familiar with how the 100-year flood 
level is arrived at? 

Mr. Karaoheuzoff. I wish I was prepared to discuss that with 
you, because I am not as famihar as I snould be, but perhaps I can at 
least give you some of the parameters that were discussed here in 
arriving at the levels that were established. 

Then I will turn it over to Mr. Minkin, if ho would like to speak to 

that issue. This consulting firm speaks of the worst combination of 

storm intensity. It is a theoretical analysis and it takes into considera- 

»he storm path, tide levels, all the currents simultaneously. So, 
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there seems to be a whole host of factors that are being considered in 
theoretical analysis of what possibly might be the highest flood level. 
Senator Johnston. Even in the most optimum situation, say, in 
the case of New York City, which has weather records extending back 
over many years, even in those most optimum circumstances it is still 
very much a value judgment, a subjective determination as to what 
the interplay between these various historical data are, is that correct? 
Mr. Karaqhbuzoff. I would say so. 

Mr. MiNKiN. That is accurate. We have data going back to 1821. 
The CoiTw of Engineers had obtained a study. The New York District 
Corps of Enrineers under the authority of Public Law 71 of the 84th 
Congress had a study made of New York Harbor to ascertain the 
various floods that had occurred and the worst one that happened was 
in 1821 at about 11 or 12 feet above mean sea level, but had the 
worst possible combination of conditions occurred, it would have 
occurred at 15 feet above mean sea level. That is where this 15-foot 
%ure conies from. There has been no other flood of that magnitude 
occurring, because we have a tidal range in the harbor of about 4)( 
feet; so, it would take an unusual combination of conditions of extreme 
hurricane, and extreme high tide, with all this happening to produce 
that, and figures were made by staff in the city estimating that a 
figure several feet lower than that could reasonably be expected within 
the past 100 years, and forwarded that to HUD. HUD did not agree 
or disagree, and the point is that we are extremely fearful that this 
arbitrary determination without a realization of the consequences 
would set a level going back as far as the earliest data, and it simply 
could not be achieved. 

Senator Johnston. Would you say the level of the science of pre- 
dictii^ the 100-year flood level is somewhat like predicting the 
weather? You take a few known data, temperatures in certain spots 
and wind velocity at certain heights and then sort of make an educated 
guess on what is going to happen tomorrow. 

Mr. MiNKiN. I think that predicting the weather is more accurate 
than predicting the 100-year flood. That is the whole point. It is our 
understandir^ that one of the recommendations to the Corps of 
Engineers, to create a Chinese wall around the harbor, was discarded 
B3 being unwarranted and undesirable. 

Senator Johnston. Even though it would have been required to 
meet the 100-year flood level? 
Mr. MiNKiN. That is correct. 

Senator Jackson. The Corps of Engineers looked at it and said the 
cost was not worth it. 

Let me ask you this question, and this is both to Mr. Karagheuzoff 
and the mayor and to you, sir. 

Whv have a 100-year flood level when homes have on expected life 
of pernaps 40 years and they are federally insured for 30 years? Why 
was the 100-year flood level arrived at? 

Mr. Karaqheuzoff. I asked the same question at lunch. One of the 
su^estions that we have made in this statement from the point of 
view of the city was that we tossed out the idea that a community, 
once it had its local input into establishing elevations, decided that — 
and it seemed feasible that a 25-year flood level, or a 50-year flood 
level, or a 30 or 40 or whatever, was sufficient from the point of view of 
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a cost-benefit analysis, or from the point of view of all the factors 
that would go into making that determination, that that figure would 
be satisfactory and insurance rates would be provided for that locally 
approved flood level. If someone were designing at a 25-year flood 
elevation, then let that community pay a possibly higher premium. 
Why is the bill so inflexible that it must be 100 years? Are there any 
statistics to show that the damage would be so much less or so much 
more depending on the varying time periods in each community? These 
statistics could be obtained, based on historical records and then a 
cost-benefit analysis should be made and variable insurance rates 
established. 

We see this bill at the moment as being premature. I do not see 
how this got as far as it did with apparently as little input as to what 
the efiects may be on each community throughout the country and 
it seems to be a wide-ranging bill when you talk about not financii^ 
loans for construction throughout the city and throughout the various 
communities in the country as punishment for not complying or being 
unable to comply with a bill when really no one knows what the full 
impact of it is. 

Senator Johnston. I think the answer to that question is that all 
of us in the Congress are very concerned about floods and about flood 
protection and about providing insurance at reasonable rates and on 
the face of it at least this bill appeared to do that, and it was onl^ after 
some of us began to really read the fine print on the bill that the impli- 
cation of the bill became apparent. 

Gentlemen, I appreciate very much your testimony. I would like to 
hear some more from you, but we have a number of other witnesses, 
but let me invite you, if I may, to correspond with this committee, 

Sarticuiarly after you have had time to consult with your people in 
ew York, Mr. Karagheuzoff, and give us further elucidation on 
these questions. 

Mr. Karagheuzoff. Thank you very much. 

Senator Johnston. I would hko to offer into the record a letter from 
Mr. Donald Johnston, president of Aetna Life & Casualty, a letter 
directed to Chairman Sparkman. 

[The letter follows:] 

Aetna Life & Cabualtv, 
Hartford, Conn., October 30, 197S. 
Hon. John Sparkman, 

Chairman, Banking, Housing and Urban Affairs CommiUte, Subcommittee on Uovting 
and Urban Affairs, U.S. Senate, Washington, D.C. 

Dear Senator Sparkman: The Flood Disaster Protection Act of 1973 (S, 
1495} will expand the National Flood Insurance Program established pursuant to 
the provisions of the Flood Insurance Act of 1968. The principal changes provided 
in the 1973 Act are a substantial increase in limits of coverage both on individual 
properties and in the aggregate, the provision that identified flood-prone commu- 
nities participate in the program, and the reauirement for the purchase ol flood 
insurance by certain owners of property in inaentified flood hazard areas. We feel 
strongly that these changes in the nation's flood insurance program are necessary 
adjustments at a time when the public has come to recognize the need for advance 
planning to soften the economic blow that such natural disasters bring. 

The coupling of a reasonably high level of insurance coverage on specific 
flood-prone properties with current provisions which .stimulate appropriate land 
use requirements will provide a more orderly response to the perils of flooding. 
There will also be an attendant reduction in reliance on the emergency economic 
aid received in the past from the federal government after natural disasters have 
struck. 
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Counterbalancing our favorable reaction to 3. 1495 is quite the opposite reac- 
tioB to two proposed amendments ii> the bill. Under one amendment, any decision 
of the Secretary of Housing and Urban Development establishing a hazard area 
Tithin a flood-prone community could be appealed by the community and also 
by any resident homeowner, businessman or other affected pr<)pcrty owner. A 
lecand amendment would sulistitute a 60 year flood level in place of the current 
100 year flood level used by the Federal Insurance Administrator in making rec- 
ommendations under the Flood Insurance Program. 

We believe that communities which have identified flood hazard areas should 
have a right to appeal the Secretary's decision. We do not, however, think that 
the Congress should enact a provision which has the potential for allowing a 
■ingle property owner to delay the identification of a flood-prone area when the 
community itself has accepted that determination. It seems m us that a right of 
appeal by the community will protect the interests of all property owners in the 
eomniunity who are affected by a determination of the Secretary. 

The second amendment would establish legislatively what, in our view, should 
be left to administrative determination. In a national program such as this it is 
essential that the same relative standard be applied to all communities. The 
standard could be higher than the 100 year flood level or it could be lower such as 
the suggested 50 year flood level. However, the 100 year standard is the most 
iridely accepted and appears to be the most valid. We feel that it would do un- 
necesaary harm to the program to suddenly change this standard after the program 
has been in operation for more than four years and more than 2500 communities 
have already accepted the 100 year standard. 

We hope that tnis letter will be helpful to you and to others on the committee 
during your deliberations on this significant piece of legislation. 
Very truly yours, 

Donald M. Johnson, PrMident. 

Senator Johnston. Next we welcome Senator Hollings. 

STATEUENT OF EBNEST F. HOLLINOS, U.S. SENATOR FROM 
THE STATE OF SOUTH CAROLINA 

Senator Hollings. It is a pleasure, Mr. Chairman, for me to appear 
today before your committee as it conducts further inquiry into this 
proposed legislation. I might remind the committee that as chairman 
of the Commerce Subcommittee on Oceans and Atmosphere, I have 
a direct and significant interest in this subject. Last year, Congress 
passed and President Nixon signed into law the National Coastal 
Zone Management Act of 1972 — a law to help Slates and communities 
plan and manage development, growth, and the use of land and waters 
of our Nation's coastal zones. Building standards obviously are a 
part of this planning which the States are now undertaking under 
this new law. Moreover, it is my bill, S. 19, establishing pilot erosion 
control projects around the Nation, which has been passed by the 
Ctm^ress as part of the Rivers and Harbors Act and will become an 
important part of our efforts to halt and control beach erosion. 

The bill before you today is also land use control legislation, but 
it takes a far different approach than the method of the Coastal Zone 
Management Act and the proposed National Land Use and Policy 
Planning Assistance Act. 

I recognize the need for and encourage the development of a com- 
prehensive national flood insurance program. I also applaud the present 
direction of encouraging nonstructural rather than structural means of 
ooDtrolling flood damages. 

The use of land use regulations and insurance to lessen and protect 
against flood damages is both environmentally and economically more 
beneficial than the use of massive dam structures, stream cbanneliza- 
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tion projects, and Bimilar activities. The proposed program, however, j 
covers two very dissimilar flood-prone areas — river and coastal flood ( 
plains. As a result, careful consideration must be given to the differ- j 
ence between these two types of areas. The program as written does ; 
not do this. As a result, requirements of other programs apply very , 
well to river flood plains, but are unfairly restrictive for many coastal , 
areas. 

River flood plains are generally narrow and reasonably well defined j 
areas that cover a relatively small percentage of the land in particular , 
counties or localities. Coastal flood plains, on the other hand, are often , 
broad and hard to define and may cover whole counties. In South , 
Carolina, for example, more than 50 percent of four counties would be , 
designated as "special flood hazardous areas" under the present regjUa- , 
tions. They are Jasper, Beaufort, Colleton, and Charleston Counties. 

Only a quick glance at the program regulations make obvious the : 
difBculties that such designation could cause local areas. The first , 
floor of any construction area in a special flood hazard area must be at 
or above the elevation of the 100-year flood. In Beaufort County, i 
S.C, this could mean that any industrial plant, house, or condominium 
built in over 70 percent of the county would have to be raised from 3 
to 10 feet above ground level and also use special flood resistant 
construction materials. This would result in higher construction costs 
and slow development considerably. 

To compound this problem even further is the fact that the coastal 
counties tend to be among some of our poor counties, need develop- 
ment, and can ill afford any additional competitive disadvanta^. 
Further, section 1910.3 of the Federal Register regulations, which 
states that • • • "existing uses located on land below the elevation 
of the 100-year flood in the coastal high hazard areas should not be 
expanded," could mean that no present activity in the city of Charles- 
ton, S.C, could be expanded. I think the point we need to realize 
is that we are telling developers in flood-prone areas that they must 
incur the cost to insure almost a zero risk of flood damage. Where 
this applies to a limited land area along a river, it may oe appro- 
priate. Where this apphes to a majority land area of whole counties, 
we are asking them to pay a terribly high economic and social price. 

A point in the existing regulations which may be used to correct 
these problems with respect to coastal areas is in section 1910.5 of the 
r^ulations which allows exceptions because of local conditions. This 
section allows the HUD Insurance Administrator to recognize that 
the adoption of a 100-year flood standard may be uneconomical for a 

E articular community. Yet, the Administrator has no policjr guide- 
nes for making this decision and may arbitrarily change his mind 
at any time. 

It should be remembered that when talking about 100-year floods 
in coastal areas, we are not talking about an exact line that can be 
drawn unerringly. Rather, we are talking about extrapolating from 
several smaller floods and from variables such as "how high my 
grandfather thought the water was in his basement." 

When one recognizes this and realizes the potential danger the 
program holds for many coastal communities, I think the need to 
amend the bill and to develop regulations or provide guidelines for 
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excepting particular coastal comniunitieB from the 100-year flood 
standard is self-evident. 

I have had a brief opportunity to review amendments proposed by 
the distinguished Senator from Louisiana, Senator Johnston, and I 
concur that changing to a 50-year flood standard would be an im- 
provement in this bill. Moreover, his provisions for community 
participation and involvement in the establishment of standards is 
very important. I would hope that this committee, before reporting 
this bill to the floor, will consider the need for these changes so that 
(he legislation does not interfere with normal growth or stand in the 
way of the kind of orderly land and water use management as en- 
visioned in the coastal areas by the Coastal Zone Management Act. 

Thank you. 

Senator Johnston. Thank you Senator Hollings. Next is Mr. Geoi^e 
C. Martin, president. National Association of Home Builders. Is this 
Mr. Hu't or Mr. Martin? 

Mr. Hart. I am Mr. Hart, Mr. Chairman. 

STATEMEin: OF JOHN C. HART, VICE PEESIDENT, NATIONAL ASSO- 
CIATION OY HOME BUIISEBS ; ACCOHPANIEB BT CABL A. S. COAH, 
JR., LEQISLATITE COUNSEL AND JOHN COTTTITBE, ASSOCIATE 
LECOSI-ATIVE COUNSEL 



Mr. Hart. We are glad to be here, Mr, Chai 
Senator Johnston. We have a full copy of your statement and if 
you would care to summarize it, we will expand the record by that 
much. 

Mr. Hart. We have attempted to cut the statement down and 
brine out the relevant points. 

My name is John C. Hart. I am a homebuilder from Indianapolis, 
Ind. I also serve as the vice president and secretary of the National 
Association of Home Builders which is the trade association of the 
homebuilding industry. NAHB's membership totals more than 71,000 
throughout the 50 States and Puerto Rico, Appearing with me today 
B Can A. S. Coan, Jr., our legislative counsel and John Couture, our 
tssociate legislative counsel. 

We appreciate the committee's scheduling of these additional hear- 
bgs on S. 1495 the Flood Disaster Prot«ction Act of 1973. Considerable 
(Ontroversy has arisen over the effect of this bill and many within 
ind without our industry have expressed great concern over its impact 
to community growth and development, including the provision of 
housing. 

Generally speaking, the homebuilding industry supports the con- 
cept of this bill. We agree that the limits of coverage for property 
owners should be increaged and that the availability of insurance 
should be extended to homeowners in more communities throughout 
the country. However, some of our members have had problems with 
the existing, voluntary program; and we fear that as the flood insur- 
ance program is extended into new areas and, in effect, made manda- 
tory, these problems may be magnified, if corrective measures are not 
taken in the proposed legislation. In addition, we see several other 
potential problems arising if S. 1495, as currently drafted, becomes law. 
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Our concerns He in four general areas: (1) The need to assure full 
community and landowner participation in the processes of identifying 
flood-prone areas and of establishing land-use controls to prevent 
future hazards; (2) the necessity of instituting safeguards, or checks 
and balances, in the administration of the program ; (3) the need for 
flexibility and reasonableness in setting land-use control criteria; and 
(4) the need to eliminat« penalties gainst landowners who improve ' 
their land in goocl faith. 

In September of this year, the board of directors of the National ■ 
Association of Home Buuders adopted a resolution expressing our as- ■ 
sociation's position on this legislation. A copy of this resolution is ■ 
attached as exhibit A in my statement. ' 

When the flood insurance legislation was considered and enacted ■ 
by the Congress, it was clearly the intent that its implementation | 
would be on the basis of a Federal-State-local cooperative effort. This ' 
concept runs throughout the reports and deliberations by both the ' 
House and Senate Banking Committees. Certainly it was not intended : 
that the Federal Government should act independently of those at ' 
the local level who would be so seriously affected. j 

Unfortunately, we have heard many complaints that the latter ■ 
has been too often true. S. 1495 does not correct this situation in • 
that it affords very little opportunity for governments and affected l 
landowners to participate in the processes of identifying flood-prone ■ 
communities and special flood hazard areas in such communities and s 
of establishing land-use controls to mitigate future flooding damage. * 
We believe that this is a serious shortcoming of this bill. ^ 

Communities and landowners have a great deal at stake in the out- i 
come of studies and investigations of flood hazards and the establish- I 
ment of land-use controls. -• 

They also have much to offer in the way of data relating to past I 
flooding experience, the individual characteristics of their areas, ^i 
planned or existing projects to avoid damage, and economic and socifd i 
impacts of proposed regulations. They should have an ample oppor- s 
tunity to bring to the attention of Federal officials administering the ( 
program all pertinent information that bears on the course and out- ( 
come of these studies and this information should be taken into con- i 
sideration. ! 

We understand that you, Senator Johnston, have proposed an i 
amendment to accomplish this purpose. It would provide for full t 
participation and notice of Federal actions with respect to flood i 
insurance in affected communities. Local governments would have i 
knowledge of surveys and investigations being conducted. They would n 
have an opportunity to submit information on the special character- i 
istics of their areas, the economic impact of proposed controls and a i 
chance to examine the methods and data employed in making various i 
determinations. Also, communities would be encouraged to dissem- ( 
inate to their citizens information concerning the studies. We believe \ 
that this provision should be made mandatory. We hope that the i 
committee will favorably consider this amendment so that decisions t 
profoundly affecting communities and landowners therein will not i 
be made in a vacuum. 

The severity of the impact that this legislation could have on the i 
economy and future development of communities and on the cost and 
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location of housing and other construction in or near areas that may 
be susceptible to flooding indicates the need for safeguards in its 
■dministration. Arbitrary determinations by the Federal Government 
of hazardous areas and the establishment of unreasonable local land- 
use controls could prove disastrous. Also, it is imperative that a 
constant check be made of the methods and procedures employed in 
forecasting the possibility of future floods to assure that the very best 
and latest methods and procedures are employed. 

When information concerning the proposed legislation reached some 
of our members in areas participating in or about to participate in the 
voluntary program, they brought to our attention some serious diffi- 
culties they experienced as a result of the administration of the flood 
insurance program. In some cases, they reported a real difference of 
opinion between scientists in establishing the height and frequency of 
flooding in their areas. In other cases, it was reporteil that flood level 
determinations were excessive, encompassing va.st land areas in a com- 
munity which had never before been flooded. In nearly every case 
where a satisfactory resolution of differences was finally achieved, it 
was only after a long and costly battle with HUD officials. 

While it is true that some reports may have been exaggerated aa 
result of a deep concern that the flood insurance program would bring 
economic death to a community or to individual businesses, the facts 
that there are conflicting scientific views, and that prolonged negotiar 
tions were required, underline the importance of establishing an ap- 
peals procedure for resolving differences efficiently and fairly. 

We understand that Senator Johnston plans to offer a proposal to 
iccomplish this in the form of an amendment to the bill. As we under- 
stand it, public notice of an intent to establish projected flood eleya^ 
tions for land-use purposes would have to precede a final determination 
of these levels by the HUD Secretary. 

A landowner, working through his local community, or the commu- 
nitr itself, would have a reasonable time period within which to note 
objections to the proposed determination. The appeal would be 
huidled administrativelv by the Secretary of Housing and Urban 
Development, who could seek a resolution of conflicting data from an 
independent scientific body or another Federal agency. Upon a final 
determination of the Secretary, a reasonable time would do allowed 
ibr an appeal to the courts. 

In 1967, then when NAHB appteared before this committee in con- 
nection with the hearings that led to the enactment of the National 
Flood Insurance Act, we expressed a grave concern over the type of 
bmd-use controls that could result. We saw then the possibility that 
communities would have to exclude from development vast land 
ireas and the future possibility that the remaining buildable land 
vould increase in price substantially, all to the detriment of home pur- 
diasers and the homebuilding industry. 

The Congress was also concerned with the possibility that this 
legislation would severely restrict the availability of land in many 
ireas. This committee, in its report on the flood insurance legislation, 
emphasized this concern by stating: 

"The committee wishes to point out that these land-use criteria 
must be applied reasonably." 
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Likewise the House Banking Committee states in its report: 

"The committee expects that the criteria to be developed will be ' 
flexible while at the same time, accomplishing improvement of the * 
regulation of the development and use of flood plains where it is ■ 
needed." ' 

In our discussions with various individuals involved in estimatii^ ' 
the effects of storms and flooding, and in reviewing comments from ' 
our members who have been involved with the program, it has become ' 
clear that, although a great deal of research has taken place, the ■ 
method of determining the flood level of a 100-year storm is far from ' 
an exact science. ' 

Every section of the countiT that might be susceptible to flooding 
has not, in fact, experienced the type of flood projected by the scien- ' 
tists on their computers. Thus, in estimating flooding levels as a ' 
result of a lOO-year-freouency storm, many assumptions have to be 
made and theoretical aata employed. This fact, coupled with the 
inflexibility of making the 100-year storm the standard for land-use 
controls, has already worked a grave hardship on some communities 
and landowners and would pose an even more serious threat if the 
proposed legislation became law. 

We have found in discussing the matter with our members in 
various areas, that estimates of Uie cost of raising construction to the 
estimated 100-year flood level vary substantially, depending upon the 
structural changes that have to be made, the methods employed, and 
the related land development costs. It seems that the increase is a 
geometric ])rogression and cannot be stated accurately on a per-foot 
basis. The cost, which avert^s around $400 for the first foot, can 
pose a severe cost limitation on construction in many areas and thus 
seriously impede growth and development in many communities. 

We seriously question whether the 100-year flood level is the appro- 
priate standard. We are told that it has been accepted and used quite 
widely in recent years, but we wonder how much of this acceptance 
and use has resulted from HUD's decision to use it as the standard 
for the flood insurance program. In many communities the 100-year 
standard results in large areas being covered with the resultant 
inability to erect new housing unless costly land-use requirements are ; 
met. We believe that a 50-year standard might be a more appropriate i 
standard. Under it there is still only a 2 percent annual chance of i 
flood damage, and it more closely coincides with the life expectancy i 
of buildings than does a 100-year standard. ! 

We urge the committee to give serious consideration to establishing \ 
the 50-year flood level as the maximum for the imposition of land-use ; 
controls unless there are very serious circumstances that militate i 
against it or State or local law requires a more stringent standard. \ 

Regardless of what standard is chosen, however, it would seem 
that, to carry forward the intent of the Congress in the original bill, 
variations from the standard should be permitted by law, based on the 
consideration of several factors. Actual flooding experience in the 
community should play a major role in establishing land-use controls. 
The economic impact on the community, particularly when the 
standard would remove from use large land areas, should be weighed 
heavily. The level at which development has been taking place, 
especially in built-up areas, should also play a part as should esthetics. 
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The establishment of more flexible standards for land-use controls 
would not destroy the program. Any additional risk would be reflected 
in the flood insurance premiums paid by the landowner. 

Penalties: In event a community is not participating in the national 
flood insurance program, the proposed legislation would prohibit lenders 
imder Federal supervision from making loans secured by real estate 
located in areas having special flood hazards. 

It is obvious that the intent of this proviaon is to force communities 
to adopt the program and to accept the mandates of the Federal 
Government with respect to the program. 

Wo believe that such a severe penalty is unnecessarily harsh on a 
landowner who has improved his land in good faith before flood levels 
have been set in his area. Should there be a dispute between the 
community and Federal oflicials, resulting in the community being 
Euspended from the program, not only would an innocent property 
owner be unable to make any substantial improvements in his prop- 
erty, but also he would be unable to refinance or sell it. 

We see no reason why such a landowner should not be able to obtain 
instirance on his property at the chargeable rate and in addition, sell 
it or refinance it. The imposition of sanctions against him for occur- 
rences beyond his control appears extremely unjust. 

Attached to my statement is a su|^sted amendment, exhibit B, 
which would cure this very serious inequity. It exempts from the 
lull's prohibition against ootainine financing, improvements begun 
before an initial rate map was published for the area, or, in the case 
of areas where a rate map has already been published, the date on 
which flood insurance must be in effect for loans on property in 
communities participating in the program. This date was originally 
December 31, 1973, but the committee has indicated an intent to tie 
it to the effective date of legislation. 

Mr. Haht. In conclusion, it is of utmost importance that the rule 
of reason and common sense be applied in legislating changes in the 
National Flood Insurance Act. The Federal Government must not 
impose far-reaching changes affecting community life in isolation 
from practical problems and concerns in a local area. Those who are 
affected should be afforded every opportunity to participate in the 
studies and regulations under wMch tney will operate ana should be 
free to seek a review of determinations they believe inconsistent with 
the facts of individual cases. A more reasonable flood level standard 
should be set, variations in construction standards should be per- 
mitted when common sense and past experience warrant them, and 
when property owners have acted in good faith, they should not be 
denied the right to the full use and enjoyment of their properties. 

Thank you for this opportunity to present our views. 

Thank you very mucn. 

Senator Johnston. Thank you veir much, Mr. Hart. Mr. Hart, 
you noted in your statement that this bill might affect the availability 
of land. Have jy^ou or has any one including HUD, to your knowledge, 
done any study at all on how this bill might affect the availability 
of land nationwide, and how many hundreds of thousands of acres 
will be taken out of commerce, acreage that otherwise could be used? 

Mr. Hart. There has been no study made at this time as to bow 
much ground would be made useless under this act. 



Digitized byGoOgIC 



80 

Senator Johnston. You recommend the 50-year flood level, snd 
some amendments which I propose would also recommend that. Do •' 
you know what a difference m feet the difference between 50 and 100 " 
years would make? Do you have any examples? ? 

Mr. Hart. I heard your question to the other persons appearing *! 
about what is a 100-year flood and I called back to Indianapolis to » 
check with some experts, I was told over the phone by a Mr. Bill ■ 
Andrews, who is head of our State Flood Control Board in the State >! 
of Indiana, that there are no specific formulas for determining the 4 
100-year flood stage. They take past history in each area. 1 

For instance, my county in Indianapolis, Marion County, the " 
greatest rainfall we have had was 7 inches in a 24-hour period. That I 
would be the basis of our 100-year flood level, along with some other t 
computations that are beyond me. * 

But the area just 10 miles north of us has had a runfall in the last i 
50 years of 8.5 inches in a 24-hour period. Therefore they would be " 
subjected to a greater standard. 

Senator Johnston. I see. 

Mr. Hart, now in a back area, backwater area, where the danger of 
flooding is only from slowly rising water, that water quite obviously is 
not going to do as much damage as a house located in an area with the 
same amount of water but driven by hurricane winds. That is obvi- 
ously correct, yes? 

Mr. Hart. Yes. 

Senator Johnston. Indeed, if you have 3 or 4 feet of tidal water 
rushing fast, with tidal currents and propelled by a wind, it is virtually 



going to destroy the homes, is not that right? 

Mr. Hart. Yes. 

Senator Johnston. Whereas, in a backwater area, 2 or 3 feet of 
water over not an unreasonably long period of time is not likely to do 
more damage than maybe 20 to 25 percent of the cost of the dwelling 
at most, depending, of course, upon what kind of carpet, and whether 
it is sheetrock or wood. 

Mr. Hart. You can have more damage when the water recedes then 
than when it is gomg in. 

Senator Johnston. Right. 

But generally speaking, slowly rising water will not do more damage 
than 20 to 25 percent, right? 

Mr. Hart. I think that is correct. 

Senator Johnston. Yet this bill would subject areas that have 

f)otential damage of only 20 to 25 percent damage at most, if a certain 
evel is achieved, subject them to the same land use requirements of 
the hurricane-prone area on the other hand, where the percent of 
damage if it occurs is 100 percent. Do you follow what I mean? 

Mr. Hart. I understand. 

Senator Johnston. Isn't there an inconsistency there? 

Mr. Hart. Yes, there is. 

Senator Johnston. If, now, a man wants to take a 2-percent chance 
a year that he might get a maximum of 25 percent damage, it seems 
to me he ought to be able to do that just as easily as someone should 
take a 1-percent chance of getting 100 percent damage, yet this bill 
does not take that into consideration and, as my conversations with 
HUD have revealed. 
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Mr. Hart. You aJso have the amount of coverage. You have to 
cover to the maximum amount, yet in certain areas your maximum 
damages are going to be a very minor portion of the value of the 
property, 

Senator Johnston. We appreciate your testimony, I would like to 
question you at some length. Man^ members of the home building 
industry have met with my staff, pomting out the difficulties and your 
counsel, Mr. Coan has fumishisd us with much information. We want 
to compliment you and your excellent staff on the input you have 
^ven us aad we would also like to invite you to present additional 
information as it becomes avaUable to you. 
Mr. Hart. Thank you very much. 
Senator Johnston. Thank you very much, Mr. Hart. 
[Complete statement of the National Association of Home Builders 
follows:] 
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STATEMENT OF 
THE NATIONAL ASSOCIATION OF HOM£ BUILDERS 



BANKING. HOUSING, AND URBAN AFFAIRS COMMITTEE 
UNITED STATES SENATE 

FLOOD INSURANCE LEGISLATION 
October 31, 1973 

Mr. Chairman and members of the Comjnltlee: 

My name is John C. Hart. I am a home builder from Indianapolis, 
Indiana. I also serve as the Vice-President and Secretary of the National 
Association of Home Builders which is the trade association of the home 
building industry. NAHB's membership totals more than 71, 000 throu^out 
the 50 states and Puerto Rico. Appearing with me today is Carl A. S. Coan. Jr. 
.' our Legislative Counsel and John Couture, our Associate Legislative Counsel. 
We appreciate the Committee's scheduling these additional hearings 
on S. 1495, the Flood Disaster ProlecUon Act of 1973. Considerable contro- 
versy has arisen over the effect of this bill, and many within and without our 
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industry have expressed great concern over its impact on community growth 
and development, including the proviaion ot bousing. 

Generally speaking, the home building industry supports the concept 
of Ihis bill. We agree that the limits of coverage for property owners should 
be increased and that the availabili^ of inaurance ahould be extended to home- 
owners in more communities throu^out ttie country. However, some ot our 
members have had problems with the existing, voluntary programi and we 
(ear that as the flood insurance program is extended into new areas and, in 
effect, made mandatory, these problems may be magnified, if corrective 
measures are not talien in the proposed legislation. In addition, we see 
several other potential problems arising if S. 149S. as currently drafted, 
becomes law. 

Our concerns lie In four general areas: <1> the need to assure full 
community and landowner participation in the processes of identifying flood- 
prone areas and of establishing land use controls to prevent future hazards; 
(2} the necessity of instituting safeguards, or checks and balances, in the 
administration of the program! (3> the need for flexibility and reasonableness 
in setting land use control criteria; and (4) Bie need to eliminate penalties 
against landowners who improve their land In good faith. 

In September of Ihla year ttie Board of Directors ot the National 
Association of Homebullders adopted a Resolution expressing our Aaaociation's 
position OK this legislation. A copy of this Resolution is attached as Exhibit A 
to my Btatement. 
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Public Participation 

When the flood Insurance legisUtloa was considered and enacted by 
the Congress, H was clearly the intent that its implementation would be 
on the basis of a Federal -state -local cooperative effort. This concept nina 
throughout the reports and deliberatians by both the House and Senate 
Banking Committees. Certainly it waa not Intended that the Federal 
Government should act independently of those at the local level who irould 
be so seriously affected. Unfortunately, we have heard many complaints 
that the latter has been too often true. S. 1495 does not correct this 
situation in that It affords very little opportunity for governments and 
affected landownera to participate in the processes of identifying flood-prooa 
communities and special flood hazard areas in such communities and of 
establishing land use controls to mitigate future flooding damage. We 
believe that this is a serious shortcoming of the bUl. 

Communities and landowners have a great deal at stake in the 
outcome of studies and investigations of flood hazards and the establishment 
of land use controls. They also have much to offer in the way of data 
relating to past flooding experience, the individual characteristics of 
Iheir areas, planned or existing projects to avoid damage, and economic 
and social impacts of proposed regulations. They should have an ample 
opportunity to bring to the attention of Federal officials administering 
the program all pertinent information that bears on the course and outcome 
of these studies, and this Information should be taken Into consideration. 
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We understand that Senator JohnHton has proposed an smendmenl 
to accomplish this purpose. It would provide tor full participation and 
notice of Federal actions with respect to flood insurance In affected 
communities. L.ocal governments would have knowladge of surveys end 
investigations being conducted. They would have an opportunity to submit 
information on the special characteristics of their areas, the economic 
. impact of proposed controls and a chance to examine the methods and 
data employed in making various determinations. Also, communities 
would be encouraged to disseminate to their citizens information concerning 
the studies. We believe that this provision should be made mandatory. 
We hope that the Committee will favorably consider this amendment so 
that decisions profoundly affecting communities and landowners therein 
will not l>e made in a vacuum. 
Safeguards 

The severity of the impact that this legislation could have on the 
economy and future development of communities and on the cost and 
ation of housing and other construction in or near areas that may be 
ceptible to flooding indicates the need for safeguards in its administration. 
Arbitrary determinations by the Federal Government of haiardous areas 
and the establishment of unreasonable local land use controls could prove 
disastrous. Also, it is imperative that a constant check be made of the 
methods and procedures employed in forecasting the possibility of future 
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floods to assure that the very beat and latest metboda and procedures are 
employed. 

When information concerning the proposed legislation reached some 
or our members in areas participating in or about to participate In the 
voluntary program, they brought to our attention some serious difficulties 
they experienced as a result at the administratioo of the flood insurance 
program. In some cases they reported a real difference of opinion between 
scientists in establishing the height and frequency of flooding in tbeir areas. 
In other cases it was reported that flood level determinations were excessivi 
encompassing vast land areas in a community which had never before been 
flooded. In nearly every case where a satisfactory resolution of differences 
was finally achieved, it waa only after a long and costly battle with HUD 
officials. 

While it ia true that some reports may have been exaggerated as a 
result of a deep concern that the flood insurance program would bring 
economic death to a community or to individual businesses, the facts that 
there are conflicting scientific views, and thai prolonged negotiations were 
required underline the Importance of establishing an appeals procedure for 
resolving differences efficiently and fairly. 

We understand that Senator Johnston plana to offer a proposal to 
accomplish Ihia in the form of an amendment to the bill. As we understand 
it. public notice of an intent to establiah projected flood elevations for land 
use purposes would have to precede a final determination of these levels 
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by the ilUU Secretary. A landowner, working through hia local community, 
or the community ttself, would have a reasonable time period within which 
to note objections to the proposed determination. The appeal would be 
handled adminlBtratlvely by the Secretary o* Housing and Urban Development, 
who could seek a reB<dution of conflicting data from an Independent 
scientific body or another Federal agency. Upon a final determination of 
the Secretary, a reasonable time would be allowed for an appeal to the 

In connection with this approach to resolving conflicts, we believe 
it Is important that the final determination ot the Secretary be stayed until 
all appeals are exhausted. During this time landowners in flood-prone 
areas should not be denied flood insurance, nor should the penalties for 
community non -participation in the [n^gram be Imposed. We strongly 
urge that the Conunlttee accept Senator Johnston's an^endment with this 
one change, 
FIcTJbUlty ot Land Use Controls 

In 19ST, when NAHB appeared before this Committee In connection 
with the hearings that led to the enactment of the National Flood Insurance 
Act. we expressed a grave concern over the type of land use controls 
that could result. We saw then the possibility that communities would have 
to exclude from development vast land areas and the further possibility 
that the remaining buUdable land would increase in price substantially, 
III to the detriment of home purchasers and the home building industry. 
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The CongrenH was alao concerned with (he possibility that this 
legiaUtion would Heverely restrict the avsilabiltly of land in many areas. 
This Committee, in Its report on the flood InBurance legislation, emphasized 
this concern by stating: "The Committee wishes to point out that these 
(land use) criteria must be applied reasonably. " Likewise, the Rouse 
Banking Committee stated in its report: "The Committee expects that the 
criteria to be developed will be Hexlble while at the same time accompllahing 
improvement of the regulation of the development and uae of flood plains 

Notwithstanding the Congreaslonal intent that land use regulation be 
flexible. HUD has adopted the 100-year flood level as the standard tor the 
development of local land liae controls. Communities under the program 
are required to prevent construction of the first floor of new homes below 
the level expected to be reached by a 100-year storm. The decision to 
adopt this standard apparently was made at a conference of weather and 
flood control experts in Chicago after the National Flood bisurance Act 
became law. The rationale for choosing this standard is not entirely clear, 
especially in view of the fact that the lOO-yesr level (or a one percent 
chance of a flood in any one year) was treated by HOD as the outside limit 
of flooding Incidence that would ever be considered for rate setting 
purposes in its testimony in 16BT. 
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bi oar dlacusalons with varloua Individuals involved In ertlmatlng 
le effects of storms and flooding, and In reviewing conunentG from our 
I merobers who have been involved with the program. It has become clear 
that. alUtough a great deal of research haa talien place, the method tor 
determining the flood level of ■ lOO-year atorm is far from an exact 
science. Every section of the country that might be susceptible to flooding 
has not. In fact, experienced the type of flood projected by the scientists 
on their computers. Thus, la eHtimating flooding levels as a result of 
a 1 OO-ysBT frequency storm, many assumptions have to be made and 
theoretical data employed. This fact, coupled with the Inflexibility of 
maUng the lOO-yesr storm the standard for land use controls, haa already 
worked a grave hardship on some communities and landownera and would 
poee an even more serious threat if the proposed legislation became law. 

We have found in diacussing the matter with our members In 
various areas that estimates ot the cost of raising construction to tlie 
eBtimated lOO-year flood level vary substantially, depending upon the 
s tr u ctural changes that have to be made, the methods employed, and the 
related land development costs. K seems that the Increase is a geometric 
progreaalon and cannot be stated accurately on s per foot basis. The cost. 
wblch avei«geB around (100 for the first foot, can pose a severe cost 
UmttstlOD on construction in many areas and thua seriously Impede grovrth 
and development In many communities. 
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We seriouily qMeslk>n wbaUMT the lOO-yaar flood Inrel la the 
■ppropriate stsndBrd, We ere told that tt has been accepted and used 
quite widely In recent yeKTa, but we wonder how much of this acceptance 
and use has resulted from UUD's decision to use tt M the standard for 
the flood insurance program. In many communities the 100 -year standard 
results in large areas being covered with the resultant InabUlty to erect 
new houBlng unless costly land use requlrementB are met. We believe 
that a SO-year standard might be a more appropriate standard. Uoder 
it there is still only a two percent annual chance of flood damage, and it 
more closely coincides with tlie lite expectancy of buildings than does a 
100-year standard. We urge the Committee to give serious consideration 
to establishing the SO-year flood level «■ the maximum for the imposition 
of land use controls, unless there are very serious circumstsjices that 
militate against U or state or local law requires a more stringent standard. 

Regardless of what standard is chosen, however, it would seem 
that, to carry forward tlie intent of the Congress In the original bill, 
varlatioas from ths standard should be permitted by law, based on the 
conHlderetton of several factors. Actual flooding experience in the 
community should play a major role in establishing land use controls. The 
ecooomlc impact on the community, particularly when the standard would 
remove from use large land areas, should be weighed heavily. The level 
at which development has been taking place, especially lo built-up areas, 
should also play a part as should esthetics. 
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The e«tabll«h(naM of mora flexible atsndards for land a»e controls 
would not destroy the frogruii. Any additional rtak would be retlscted in 
tbe flood inaurutce pramlums paid by the landowDar. With greater 
flexibility the property owner would ba tn a poaition of deciding, baaed 
on the ecoQomicB of tlw attuatloa. whether the aavtnge in Insuraoce 
premiums over the life of the property by building to the IOC-year level 
would or would not offset the additional construction, expeiiae involved. In 
many caaea the right to make such a decision could mean the difference 
between the further developmeot of an area or economic stagnation, 
PenaltlBB 

In the event that a community is not participating In the National 
Flood Insurance program, the proposed legislation would prohibit lenders 
onder Federal supervlsloo from making loans secured by real estate 
located in areas having epacial Hood hazards. It Is obvious tliat ttie Intent 
of tUa provlalon Is to force communities to adopt the program and to 
accept the mandates of tlw Federal Oovernment with respect to the program. 
We believe that euch a severe penal^ la unDeccsaarily harsh on a landowner 
who has inqiroved bis land In good faith before Hood levels liave been set 
in his area. Should there be a dispute between tbe community and Federal 
officials, resulting in tbe community being suspended from tbe prc^am, 
not only would an Inmoent property owner be unable to malte any subetantial 
improvementa la his proper^, but also lie would be unable to refinance 
or sell ft. 
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We see no reaaon wfey nich • UndmnMr ahould not be able to obtain 
in hta proper^ tt the chargeable rate and tn addition, mU it 
or refinance It. The Imposition of sanctions against him for occurences 
beyond his control appears sirtrcmely unjust. Attached to my statement 
is a suggested amendment (Exhibit B) which would cure this ver; serious 
ineqoi^. R exempts from the bill's ^ohlbitlon against obtaining financing. 
Improvements begun before an Initial rate map was published tor the area, 
or. In the case of areas where a rata map has already been published. 
the date on which flood insurance must be In effect tor loans on property 
in communities participating In the program. This date was originally 
December 31. 19T3, but the Committee has indicated an Intent to tie it 
to the effective dale of the legislation. 

In conclusion. It is of utmost Importance that the rule Of reaaon 
and common sense be applied In legislating cbangea in the National Flood 
Insurance Act, The Federal Government must not impose tar-reachlng 
changes affecting communis life In Isolation from practical problems and 
cmcerns In a local area. Those who are affected should be afforded every 
opportunity to participate in the studies and regulations under which they 
will operate and should be free to seek a review of determinations they 
believe Inconsistent with the facts of Individual cases. A more reasonable 
flood level standard ahould be set. variations In constmclion standards 
should be permitted when coounon sense and p««t experience warrant 
them, and. when property owners have acted In good tatth, they should 
not be denied the right to full use and enjoyment of their property. 

Thank you for this opportunity to present our views. 
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Senator Johnston. Our next witness is Mr. Harold C. Fetrowitz, 
professor of law at the American University. 

STATEMENT OF HAROLD C. FETBOWTTZ, FBOFESSOK OF LAW, 
THE AKESICAH nillYESSITT 

Mr. Pbtbowitz. Senator JolinBton, I am very pleased to be here. 

Senator Johnston. Mr. Petrowitz, we are very pleased to have you 
and I understand you are going to speak to that veiy alarming out 
interesting question of due process as it applies to this bill. 

Mr. Pbthowitz. Yes, sir. 

Senator Johnston. If you would prefer to read your statement, 
which is rather short, wo would be happy to hear that, or you can 
sununarize it and just speak off the cufi. You may proceed either 
way as you prefer. 

Mr. Petrowitz. Thank you, Senator. I might as well read it because 
it is very short and then we can get to questions. 

It is a pleasure to appear today at the request of the subcommittee 
to discuss certain procedural aspects of legislation relating to flood 
protection. 

As I understand it, two bills are under primary consideration by 
the subcommittee. They are S. 1495 and H.R. 8449 which has been 
passed by the House. These two bills are very similar in substance 
but they differ markedly in some of their procedural aspects. 

Both implement sections 1315 and 1316 of the Housing and Urban 
Development Act of 1968 which withhold flood insurance from com- 
munities that have not adopted land-use and flood control measures 
and from owners whose property does not comply with the zoning 
laws and standards established by the community. 

S. 1495 and H.R. 8449 would tighten the controls over flood-prone 
areas by denying Federal financial assistance to property in areas that 
have been determined by the Secretary of Housing and Urban De- 
velopment to be flood-prone and which is not covered by the flood 
insurance program. These bills also would expand the scope of the 
flood insurance program. 

It is in the areas of administrative procedures and provisions for 
judicial review that S. 1495 and H.R. 8449 differ most radically. H.R. 
8449 provides that the Secretary may, in his discretion grant a bearing 
to a community for the purpose of adjudicating the issue of whether 
areas within that community are flood prone. This bill further gives 
a community the right to a hearing on the record before the Secretary 
to review the scientific basis of determination of the flood level for 
land use purposes. The bill further provides for a review of this hear- 
ing record by the National Academy of Science. 

H.R. 8449 also specifically confers on the governing body of any 
community adversely affected by a final determination of the Secre- 
tary the right to seek review of such a decision in a Federal district 
court. This bill also confers the right to court review of a final determi- 
nation by the Secretary on any property owner or lessee who has been 
adversely affected by such a decision. To the extent that court review 
relates to determinations of fact relative to the existence of flood- 
prone areas within a community on the boundaries of such areas, it 
shall be de novo. 
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On the other hand, the procedures for administrative and court .^ 
review in S. 1495 are much more restrictive. The Secretary may, in 
his discretion, grant a hearing to the governing body of a community 
where there are conflicting data as to the existence of a flood hazard in ^ 
a particular area. 

Whether or not a hearing is held, the Secretarjf's decision as to the 
existence or extent of a flood hazard is conclusive if supported by 
substantial evidence. 

There is no specific provision for court review in S. 1495 but pre- ' 
sumably the judicial review standards of the Administrative Pro- ' 
cedure Act would apply. * 

Thus, it is apparent that H.R. 8449 is liberal in conferring the right 
to administrative and judicial review of determinations relating to 
flood-prone areas, whereas S. 1495 is quite conservative in this regard. 
The real challenge, of course, is to provide adequate safeguards against 
unfairness and arbitrariness in the adminstration of this program and 
at the same time make possible an expeditious and economical resolu- 
tion of controversies so that the flooa insurance program can go for- 
ward without undue delay. 

This concludes my statement and I shall now be pleased to answer 
any questions you may have. 

Senator Johnston. Mr, Petrowitz, I take it that, in your judgment, 
S, 1495 would not provide the rudiments of due process which would 
be necessary either to fairness and equity on the one hand or to 
satisfaction of due process standards under the 14th amendment, on 
the other hand. 

Am I correct? 

Mr, Petrowitz. No, Senator, I do not think I could go quite that 
far. The Senate bill is restrictive as far as its expressed provisions for 
administrative hearings, and court review, but not-withstanding this 
fact, there would be the possibility of judicial review under the pro- 
visions of the Administrative Procedure Act, as I read the legislation. 

Senator Johnston. You understand, now, that the bill would re- 
quire in a community that it enact land use standards which would 
prohibit building below the 100-year flood level. 

Mr, Petrowitz. Yes, sir, I understand that. 

Senator Johnston. Now, suppose you are a landowner, and you 
come in to apply for a building permit and you are told that you can 
not build on your property because it is below the 100-foot flood level, 
or you can not build unless you build up to this level which, say, in this 
particular case is 15 feet above the ground. 

You say "That is not right, I was given the right to Eippeal," and 
your local city says "We do not know what the 100-foot flood level is 
but we were told by somebody in Washington that we had to set 
that level at 15 feet," 

As a landowner you begin to look into this and you find that the 
standard for enactmg a hundred year flood level is not defined any- 
where, that it is a guess that as one witness here described as being 
something less of a science than prediction of the weather. Your loctd 
community was given no input in perfecting that 100-year flood level, 
and your community had the right perhaps to appeal under the Admin- 
istrative Procedure Act, a right which they did not exercise and a 
right which you were not given. 
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Now, under those circumstances, do you think you would have no 
right, no remedy to contest the legality of that land use restriction 
under the 14th amendment? 

Mr. Pbthowitz. I am not sure, Senator, at this point that the courts 
have held land use to be associated with the constitutional right. This 
gets into a veiy technical constitutional law issue. Nor do I, of course, 
read any provisions of the bill that would deprive anyone of property 
without adequate compensation. 

That is clearly a constitutional issue. 

What the billdoes, as you have mentioned a minute ago, is simply 
deprive landowners and lessees who choose to build or occupy areas 
that have been determined to be flood prone of, No. 1, subsidized insur- 
ance and, No. 2, federally assisted financing programs. They can go it 
on their own if they want to. It may seem to be highly impractical, 
but they can do it. 

Senator Johnston. I am talking about the right of the individual 
vis-a-vis the local community. 

Now, do I understand it that you do feel that there is a substantial 
c^uestion, in fact, a whole unresolved field, as to where land use restric- 
tions become so burdensome as to constitute a taking of property 
under the 14th amendment? 

Mr. Petkowitz. Yes. 

Senator Johnston. There is a lai^ gray area on that substantive 
question of where you can and cannot take without compensation. 

Mr. Pbthowitz. Not only that, but the ability to impose restrictions 
may have constitutional law implications, and it is my guess that there 
probably will be a good bit of litigation on that subject in the near 
future. 

Senator Johnston. Addressing ourselves just to the procedural due 
process: The method by which you as a landowner were made subject 
to these regulations, the method by which your city was told it will 
have to enact these regulations, seems to me aside from the question 
of taking under the 14th amendment a very broad and very deep 
question, and that it would never satisfy anybody's notion of due 
process to have a standard which is not susceptible of any definition 
in which there are no hearings, no rights of appeal, no rights of input — 
you were told by the star chamber proceeding that this is the level 
and maybe you are ^ven a right of appeal according to the Admin- 
istrative Procedure Act, your city is, but you as an mdividual land- 
owner are not. That seems to me that does vast violence to anybody's ■ 
notion of procedural due process. 

Mr. Pbthowitz. That is true as far as it goes, Senator, but the 
Administrative Procedure Act does in section 704 make agency action 
reviewable if it is final agency action for which there is no adequate 
court remedy. 

It does that, and it also confers upon any person suffering a legal 
wrot^ or adversely affected or aggrieved by agency action within the 
meaning of a relevant statute the right to court review. 

Senator Johnston. As a landowner, you are not affected hy that 
flood level until your community enacts the land use restriction, so 
you have no right to appeal until that time comes. 

Mr. Pbthowitz. But at that point you certainly could. 
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Senator Johnston. At that point, you could go back in and open 
up, and have an appeal under the Administrative Procedure Act. 

Mr, Petrowitz. That is the way I read it, Senator. You could 
appeal to a court the administrative action that occurred resulting, 
as you have described it, in the establishment of the land use control 
act. 

That is the way I read it. 

Senator Johnston. But you are not entitled to be a party to that 
land use proceeding, that administrative proceeding, by which the 
level was set. 

Mr. Pbtbowitz. The Administrative Procedure Act does confer 
on a person, who will be affected by administrative action, the right 
to intervene in the agency procedures leading to that action. We are 
talking about things at the administrative level now. 

Senator Johnston. It confers the right to intervene at the time the 
rules are effected, as well as at the factfinding level? 

Mr. Petrowitz. Not necessarily at the factfinding level. Senator, 
but at the proceeding at which or which results in the evolution of the 
rules. 

However, at that point it is possible to inquire back into the fact- 
finding level. Those questions could be raised. 

Senator Johnston. If this is so, I would hope, then that HUD 
would have no objection to our writing into the law affirmatively and 
expressly those guarantees, that they are implicit at least in the 
Administrative Procedure Act, so as to give individual property owners 
and communities the right to intervene and to be heard at the time 
the rules are effected whereby the 100-year flood level is defined and 
also at that level where they determine that that flood level is going 
to be for your community, and then to give you a right of appeal 
according to the Administrative Procedure Act. That would be more 
comfortable if those rights were spelled out in the act, itself. 

Mr. Petrowitz. Yes, and it is much safer to do it that way, because 
the Administrative Procedure Act specifically states these procedural 
rights will definitely exist if they are called for by statute, and when 
I say "statute," I mean the statute we have under consideration 
here. So the safest way to make sure of your procedural safeguards is to 
spell them out explicitly in the statute, and I would think that in the 
making of rules, the statute might well state that those rules are to 
be made on the basis of a record, and that there will be a right to 
review those rules, both at the administrative level and at tiie judicial 
level. You can very well do that. 

Senator Johnston. I think that is an excellent auggestion, Mr. 
Petrowitz. There is a very, very interesting field. I thinlc the whole — 
the whole field of land use, not only flood msurance, but in the other 
areas of land use for example, the land use policy act which this 
Congress passed, presents a field of law that will be rapidly evolving 
in the next decade or two. 

We have some very basic questions for the courts to answer about 
how far communities and governments can go in prohibiting the use 
of land without compensation under the 14tn amendment, and about 
what kind of procedural inputs the eflfective parties must have. 

I would suggest, as I think your testimony would reveal, that this 
is a very unclear field of law, one that has not yet evolved. 
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Mr. Pbtrowitz. We, in the law schdols, see this area as a real 
M>iitier in the progressive evolution of legal rights, Senator. 

Senator Johnston. From the standpoint of many of the conunu- 
nities in my State and many of my property owners we see it as a 
frontier as well, but we would like to go explore that frontier with a 
little more clearcut guideline than this present bill gives us, 

I appreciate very much again, Mr, Petrowitz, your testimony. I 
would like to speak to you all ^temoon, as with some of the other 
witnesses, but we also have some other very provocative testimony 
coming up. 

Thank you very much. 

Mr. Petrowitz. Thank you very much. 

Senator Johnston. The next witnesses will make a panel composed 
of Gilbert F. White, professor of geography, Institute of behavioral 
sdence, University of Colorado; Jon A. Kusler, resource planning 
consultant, Harvard Forest, Division of Harvard University; James 
M. Wright, Division of Waters, Soils, and Minerals, Department of 
Natural Resources, St. Paul, Minn. 

STATEHENTS OF OUBEBT F. WHITE, PROFESSOR OF QEOaRAFHY, 
mSTITTJTE OF BEHAVIOKAL SCIENCE, UNIVERSITY OF COIO- 
EABO; JOK A. KUSLER, RESOURCE PLANNING CONSULTANT, HAR- 
VARD FOREST, DIVISION OF HARVARD UNIVERSITY; JAKES M. 
WEIGHT, DIVISION OF WATERS, SOILS, AND MINERALS, DEPART- 
MENT OF NATURAL RESOURCES, ST. PAUL, MINN. 

Senator Johnston. Gentlemen, we welcome this distinguished panel, 
and I hope we can find out what the lOO-year flood level is and how 
it is arrived at. 

You may proceed, gentlemen, as you prefer with either written 
statements or an informal discussion. 

Mr. White. Mr. Chairman, I am Gilbert F. White. I am professor 
ot geography at the Institute of Behavioral Science, University of 
Cowrado. I nave been involved in the study of flood problems over a 
number of years. I was in the Executive Office of the President when 
the Flood Control Acts of 1936 and 1938 were passed. I was a member 
of the President's Water Resources Policy Commission in 1950. I was 
Chairman of the Task Force on Federal Flood Control Policy estab- 
lished by the Bureau of the Budget in 1966, and I have served on a 
number of other citizen and scientific groups concerned with flood 
problems, including the Committee on Water of the National Academy 
of Sciences. 

Jn light of the discussion which has taken place this afternoon, 
Senator, I would like to begin the discussion by our panel by com- 
menting on five aspects of the problem as they have been presented 
by you and others, and then to yield to the other members who may 
address these problems from a somewhat different background. 

The aspects which it seems to me you have identified are first, the 
question of the accuracy and validity of estimating any flood fre- 

auency; second, the reasonableness of a lOO-year flood level; tJiird, 
le amount of annual flood damages which are affected by differences 
in the level of flooding which are taken for administrative purpoees 
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in land-use management; fourth, the impact at the Federal level of ii 
different policies with respect to setting the frequency of floods; and ih 
fifth, the impact at the community level of different flood frequency tit 
limits. lie 

I make these statements on the basis of a series of studies in which m 
I have been involved since 1956 on experience in land use, and flood ih 
loss management in something over 40 cities scattered around the i^ 
United States. i: 

Those studies have continued up to the present time when currently ^ 
I am supervising some investigations of experience with flood plain i 
management in four cities in the United States, and am also involved ^ 
in a national canvass on needs for research with respect to needs of ^ 
management of hazards and disasters at the national level. ig, 

On the question of estimating flood frequency, I believe it is correct ^ 
to say that there is today a relatively well-established method for ^ 
estimating flood frequency on inland streams, and that this method is ^ 
less well tested, and less well fonmulated, and theiefore subject to ^ 
more scientific debate with respect to the calculation of storm sui^e |^ 
flooding generated by hurricane wind and water on our coasts. , 

Senator Johnston. The storm is less accurate than the stream ^ 
level? ( 

Mr. White. Yes. With respect to inland flooding, there has been ., 
experience over more than 30 years generated in the U.S. Geological ^i 
Survey, the Corps of Engineers, and the Tennessee Valley Authority \ 
with efforts to calculate the return interval, or the frequency of occui- , 
rence of flooding on fresh water streams. , 

The three agencies have followed somewhat different methods. At ; 
first blush one mighJ, say the differences among the agencies indicate | 
lack of scientific precision. On the other hand, one must recognize , 
that the very earnest efforts of the ^encies to develop what they ; 
consider the best methods have led to a very full exploration of , 
techniques of statistical and physical analysis, and that today we do | 
have, through the instrument of the National Water Resources 
Council, a statement on methods of calculating flood frequency, which 
was issued 2 years ago. That constitutes the best consensus of scientific 
judgment in the field as to this methodology. 

Senator Johnston. Who put that out? 

Mr. White. The Water Resources Council. 

Senator Johnston. If I may interrupt, you say three agencies have 
followed three different methods? 

Mr. White. Somewhat different methods, yes. 

Senator Johnston. All right. Would you rather finish your state- 
ment? 

Mr. White. I would prefer to, if you are willing, Mr. Chairman. 

Senator Johnston. Yea, please. 

Mr. White. With respect to calculating the storm sui^e effects of 
hurricane winds and water on coasts, there is less experience and there 
is greater divergence of scientific judgment. My understanding is that 
the Federal Insurance Administration has recognized this difference 
in scientific judgment and has contracted with the National Academy 
of Sciences to carry out what would be an independent and hopefully 
very searching appraisal of the relative strengths and weaknesses of 
these several methods. 
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But one must recognize, I think, that whatever method is adopted, 
it would be a grave error to set any limit of the probability of flooding 
solely on the basis of historic evidence. 

Now, I have been through this problem in the metropolitan area 
of Chicago which is the only metropolitan area in the world where 
diere baa been complete mapping of flood plains, carried out by the 
U.S. Geological Survey in collaboration with the Northeastern Illinois 
Metropolitan Planning Commission. 

There, we faced the question of whether it would be desirable to 
map only the areas which historically had been known to be flooded, 
or to map the areas which on the basis of statistical analysis were 
known to have a certain probability of flooding. 

The easy and immediately most appealing method is to take the 
historical evidence, and this was the initial step in the Chicago 
metropolitan area. 

However, the evidence is that if one compares the historical peak 
flood with the 100-year probability flood lor a randomly selected 
group of stations on streams where streamflow is gauged, one finds 
that roughly in about 50 percent of the cases, the historic flood is less 
than the 100-year probability, and in about 50 percent of the cases it 
is more. 

In some cases, the difference is drastic, and may be of great local 
significance. 

It is very difficult for people to understand the distinction between 
the probability of a flood at a given place and the historical record. I 
remember talking to a man in early 1955 on the Housatonic River 
flood plain who had had his house washed from its foundations by a 
flood. He was rebuilding the house on the flood site. I asked him if he 
thought there was any risk of his building in that location, and he 
said no. He had talked to a hydrologist who had assured him that that 
year had been a 100-year frequency flood, and he said, "I don't 
expect to have this house more than 20 years." 

Later that summer, a second 100-year flood occurred on the same 
river, and these are statistically consistent events, but they are very 
difficult to understand for the person who is not familiar with prob- 
ability theory and analysis. 

My personal judgment is that the present method on which the 
Federal Insurance Administration has been relying for estimating 
flood frequency on inland waters is probably much more accurate 
than the method we use to establish fire safety requirements for 
buildings, speed limits on highways, or spillway capacities for dams. 
The second point relates to the reasonableness of having used a 
lOO-year frequency. The view of what is a reasonable frequency for 
design purposes has evolved over the years. 

One sees this first in connection with the design of flood control 
works where, beginning with the earliest Federal involvement in the 
alluvial valley or the Missisappi River, the tendency was for local 
levee districts as well as the Federal agency to design in agricultural 
land for relatively high frequency floods, that is, 25- or 50-year 
floods. 

Over a period of years, and wherever urban areas were involved, 
the tendency has been to increase this limit, and to select lower fre- 
quency floods, going up to 100 years and much higher for design 
purposes. 



Digitized byGoOgIC 



102 

In connection with State regulation of flood plain encroachment 
and use, the record has also t^en one of startii^ with levels of 50 
years or in some cases even as low as 15 years, and over a period of 
years increasing these. So that today, as one examines the more than 
20 States that nave State regulations, 100 years has come to be the 
more frequent and common level employed by the State regulatory 
and planning agencies. 

Within communities, there has been a good deal of discussion as 
to what is a suitable limit. I served as a consultant in the city and 
county of Boulder, Colo., on this in recent years, and I thint the 
experience there has been similar to that in many other cities around 
the country in that there has come to be fairly general acceptance of 
the 100-year flood as a reasonable limit. 

This is evidenced in part, as I read the record, by the fact that there 
has not, to my knowledge, been any litigation imder the Flood Insur- 
ance Act against the frequency levels that have been set by the Federal 
Flood Insurance Administration up to the present time, 

Mr. Kusler can speak more to the legal points. I am not aware of 
there having been serious community challenge on inland streams of 
this criterion and level. 

For individuals, the question of what is a suitable level may be 
quite high, because frequently an individual regards the risk as extend- 
ing not over the period of the life of a community, but over his own 
amortization period. 

I recall talking to one real estate developer who was just building 
a large apartment development in a flood plain and asked him how 
high the water would come in the living rooms of all the apartments. 
He said up to his chest. I asked him wnether he felt this constituted 
any risk. He said it constituted no risk whatever. He would have sold 
the building within a year. 

We encounter this kind of reaction time and time again from 
people, depending on their time horizon for their investment. But 
if one takes the investment of persons who are building their own 
houses and do not intend to sell, and has amortized for 20 years, 
then they, if they are careful statisticians, look on the chances of 
there being a 50-year flood as being about 36 percent, and they look 
at the chances of there being a 100-year flood as being about 18 per- 
cent. Their calculation may oe different from that of wie community, 
and of the Federal Government, 

Now, as to where we stand with respect to the d^;ree of r^ulation 
and land-use management in flood plain areas, let me make two brief 
comments; 

The flrst is that for the United States as a whole, the mean annual 
toll of flood losses has been increasing on the average over the last 
40 years. Indeed, since the first National Flood Control Act of 1936 
was passed, and since more than $7 billion have been spent on flood 
control works in the United States, the mean annual losses, correcting 
for changes in the value of the dollar, have increased on the aven^ 
so that today they are higher than ever before, and the bend is per- 
sistently upward so far. 

The other aspect of this increasing damt^ in the United States is 
that our vulnerability to catastrophe losses has increased. That is, 
a larger proportion in recent years of the total flood losses have been 
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cotnine from the very extreme events which overtop leveea or reach 
areas that had not been reached within the last 100 years. 

Examples of this are in the tropical storm Agnes floods and in the 
Rapid Gty flood of 1972. 

My fourth point has to do with Federal impacts of the current means 
of managing the land. Here the tendency is for the Federal Govern- 
ment to bear an increasing burden of flood coats. The Federal Insur- 
uice Act has been a measure to reverse this tide of increasing Federal 
involvement. 

But I think we should recognize that with the relaxed prt^ram of 
relief and rehabilitation and disaster action, the effect of the increased 
encroachment on flood plains all through the United States has been 
to make the Federal Government vulnerable to greater demands for 
relief and rehabilitation, and to greater demands to build protective 
works in areas which did not need to be protected 10 or 20 years ago. 

So far as communities are concerned, we have made a number of 
studies of what has happened in communities where there has been 
flood plain management. 

The general observation I would make based on examination of 
several communities such as Waterloo, Iowa, in which there has been 
extensive flood control and land-use management, and more than 60 
communities in the Tennessee Valley where there has been cooperative 
Federal, State, local planning of flood pl^ns, and in a number of 
other areas such as the northeastern Illmois area, is that the effect 
of land-use management taking into account flood hazard has been 
to enhance the quality of community planning in those areas. 

I have not to this time seen any evidence of communities as economic 
and social groups sufiering from the adoption of flood plain regulations. 
They have benefited by the establishment of new parks, of special 
industrial areas, of areas that have been flood-proofed against the 
catastrophic kind of event, and they have, so far as I know, gained 
from bemg involved in land-use management of this sort. I do not 
know of any community which has suffered materially from this. 

To the extent that communities have not engaged in this, one must 
recogiize that there has been a trade-off, and continues to be a trade- 
off. The trade-off is between the short term benefits that are gained 
^ the private developer and landowner and the long term costs to the 
Federal Government m bailing out those people who subsequently oc- 
cupy the property and then come to the Federal Government for relief, 
or for costly protection works. 

My own view in summary is that the kind of restrictions and criteria 
which the administration now follows or apply are not premature. We 
have been making a number of studies, supported by the National 
Science Foundation, of changes in vulnerable property, and we have 
been very much impressed with our tentative findmgs, which will not 
be final for several months, that suggest the most rapidly growing site 
for catastrophic events in the United States is the guli and Atlantic 
coasts of the country. There one finds rates of growth down in the 50- 
and 100-year frequency zones that are 4, 5, 10 times as great as in 
adjoining areas, and it is these areas that someday, perhaps next 
year, perhaps not for 100 years, depending on the random occurrence, 
will be the sites of enlarged catastrophes. 
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My own jud^ent, Mr. Chairman, is that to push for continued 
land-use management that takes account of what so far seems to have 
been reasonable levels from experience on inland floods, is not to bring 
economic disaster to the communities affected. It is rather to avert 
disaster of a far greater sort to the nation as a whole. 

Thank you. 

Senator Johnston. Thank you very much, Mr. White. 

You are first of all a very articulate spokesman for your art, or your 
science, as the case may be. You have enlightened me a great deal on 
how you arrive at the 100-year flood level, and iest you have gotten 
the opposite impression from my comments up here, I in no way want 
to denigrate the science of hydrology or of estimating flood levels, 
because my area of the country, more than any other, depends on 
scientists such as you to help us and guide us and try to avoid these 
catastrophes and disasters. So, I do not want to in any way for you to 
get the su^estion that I am trying to denigrate your science. 

Now, with that statement, let me ask you a few questions: 

We have had testimony here, today as a matter of fact, that the 

fieopie in HUD recognize that there can be up to a 50-percent dif- 
erence in different people, different scientists, applying the same 
methodologies, 50-percent difference in estimating the flood level. Is 
that possible? 

Mr. White. This is possible, yes, and I think it is particularly pos- 
sible where one is dealing with storm surge on the coast. 

Senator Johnston. It would also be possible, as we have had 
testimony, that two different branches of the Corps of Engineers, each 
commissioned to make studies along the coast could find that for 
Louisiana the level on the Louisiana coast is five feet above the cor- 
responding level on the Texas coast, which are adjacent. 

That is possible as well, is it not? 

Mr. White. This is possible, and I would say that this is likely to 
be the case for a number of years until the mode of analysis is refined, 
and improved. 

And I think that the HUD action is seeking some advice from the 
National Academy of Sciences on this matter reflects, if I under- 
stand it correctly, its own uncertainty about which method would best 
commend itself to practical application in the field. 

Senator Johnston. You pointed out that three different ^^cies 
have followed three different methods, but you believe the Water 
Resources Council is the best method? 

Mr. White. The history is that three agencies did follow three 
different methods which in a sense were competitive in the scientific 
marketplace. 

Then the Water Resources Council, which is made up of cabinet 
ofiicers who head the various agencies concerned as well as other 
members of concerned administrative agencies, encouraged the 
scientific members of these several agencies to joia together in trying 
to arrive at something approaching a consensus, which they now do 
have. 

Senator Johnston. But HUD has not arrived at any consensus at 
any definite stand by which you calculate the 100-year flood level, 
has it? 
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Mr. White. So ftavas I know from my experience with some of the 
field officers of these agencies which are carrying out the work on 
contract with HUD, or which are doing it independently, they are 
following methods that are very close to that described in the report 
of the Water Resources Council. 

Senator Johnston, All right. 

Mr, White. That is for fresh water streams. 

Senator Johnston. You have stated that the state of the art in 
estimating storm surges is not nearly as accurate as that for calculating 
stream level. 

Now, is there any definition by which you could calculate the 100- 
year flood level for an area like Morgan City, La., which lies on the 
Atchafalaya River, and is also very close to the coast and is also very 
close to the intercoastal canal, and all kinds of bodies of water around 
there. That is just a raw guess based on education, isn't it? 

Mr. White. Well, Senator, when you pick an area in the lower part 
of the Atchafalaya Basin, you are picking just about as messy a 
atuation as you can in terms of making hydrologic estimates. 

Senator Johnston. They are virtually impossible. You could justify 
almost any level you wanted to come up with? 

Mr. White. No, I think you could state the results of applying the 
various methods and then ask for some reasonable kind of assessment 
of what seems to be appropriate in those circumstances. 

I do not say one could say, "Well, it could either be 5 feet or 11 
feet, depending on the circumstances." I think one could say they are 
exercising some prudent judgment, a weight of judgment in one direc- 
tion or another. But it is not as nice and relatively manageable an 
exercise as it is for, let's say, the Red River upstate, above the back- 
water area. 

Senator Johnston. Right. 

Now, Mr, White, I know you are from the University of Colorado, 
and I commend you for that. I am an alumnus of their summer school. 

I would guess that the flood hazard in Boulder, Colo., is from 
Boulder Canyon Creek — that is it? 

Mr. White. Yes, 

Senator Johnston, That comes from a glacier up on the peak, and 
if that water got to your house, it is rapid, and if it got to your house 
it would sweep it away. That is the kind of flood hazard you have in 
Boulder. 

Mr, White. Yes, similar to the situation in Rapid City. 

Senator Johnston. You are talking about a risk of 100 percent loss, 
and No. 2, a danger to those downstream, because if you put your 
house on that Canyon Creek or in the Rapid City Gulch, or whatever 
it is they have up there, and the water comes and gets to your home, 
it sweeps that house down as a battering ram to all those Delow, pre- 
senting to them serious danger. 

Now, my cjuestion is that that is a significantly different danger 
than the one m which you are in the backwater area of the Ouachita 
River in Louisiana where your house is not going to get swept away, 
and when the water rises, u it rises, it will come up 3 feet in your living 
room ond maybe ruin your sheetrock and put mud on your floors, 
but not sweep it away. 
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Mr. White. I think that the same standard should be applied, but j 
then I think that as I understand the Insurance Administration is g 
willing to do, consideration should be given to special circumstances, f 

For example, if I remember wading around in the Tensas Basin a 
there, there were a lot of houses built up on stilts, and I think if the i 
Federal Government were going to make an installation down in the e 
Tensas Basin they would have good reason in elevating the building a 
up above the same kind of level that some of the earlier settlers did. i 

And I think the Federal Government would have reason to question fa 
whether it should insure mortgages for a new subdivision in the area . 
where there was going to be up to, say, 3 feet of flooding. ^ 

Senator Johnston. Here is my point, though, that I would have a 
1-percent chance, living in that area, of having 20-percent damf^e j 
to my home, as opposed to the fact that it might cost me 25 percent 
to build a home up in the first place. 

In other words, if you enact tnese land-use programs, you are sure 
to penalize me 25 percent of the value of my nome, and do not give 
me the chance to take a 1-percent risk of getting a 20-percent damage 
to the home if the water rises in the first place. 

Would you explain to me why that is logical and why that ought to 
be treated the same as the fellow up in Boulder, Colo., who if he builds 
is going to get his home completely washed away and present a danger 
to people downstream? 

Mr. White. We have been making estimates at Boulder. If there 
were another 50-year flood, our estimate of the property damage with 
no account of life would be about $15 million. 

If it were to come up to the 100-year level, it would be $22 million. 

Our estimate is that a good deal of the property would not be 
swept away. It would be the property down in the 25- to 50-year zone 
that would get the turbulent, high velocity flow. But there would be 
property in the upper zones that would suffer damage from inundation 
up to say 2 or 3 feet in the building, as you have indicated, very 
similar to, let's say, a part of the Atchatalaya. 

So, it varies greatly just in one flood plain. But some of our estimates 
are that for much of the floodproofing of buildings, such as the read- 
justment of basements, where basements are practicable, and I realize 
they are not in the area of which you are speaking, the design and instal- 
lation of electrical equipment an similar sorts of adjustments in the 
structure, the differences in cost of the building may only amount to 
about 5 percent if it is taken into account at the time the building is 
designed and constructed. 

Now, when it comes to the elevation of the building, I have seen 
different estimates as to what the cost would be, and n)r some parts 
of the gulf coast for a modest-sized home, say one that could be Duilt 
at a cost of about $25,000, without a basement, my understanding is 
that the difference in cost runs somewhere around, say, $400 per loot 
of elevation, depending on the way in which this elevation is achieved, 
by fill or pihng. 

My personal judgment would be that if one is talking about an 
amount of elevation and expense that amounted to as much as 25 
percent of the cost of a building, then I think both the local community 



Digitized byGoOgIC 



107 

ud the Federal (Sovemment has a very sober reason to ask whether it 
should support or encourciee that inTestmeiit, because that, then, 
implies that the amount of flooding in the whole area is such that the 
cost of providing public utilities, of providing services during the time 
of flood and providing for relief and then paying the high cost of 
rehabilitation thereafter, without putting any dollar value on the cost 
of the lives that may be lost where hurricane flooding is involved, in 
coDtrast to the upstream backwater, may outweigh the immediate 
benefits to the community of having that particumr area developed 
[ot that purpose in contrast to any other purpose for which it may be 
used. 

Senator Johnstok. That may make sense when you can relate the 
cost per foot, like $400 a foot, but in an area like New Orleans, where 
the subsurface soil is so mushy as to make a tremendous cost in build- 
ing up, it is only in recent years that they have learned to build a 
skyscraper there, by putting piles way down in the ground. So there 
the cost of building up is rather prohibitive. 

You are talking about tradeoffs, and you define the tradeoff as the 
long-term coat of the community — I mean the shorfc-term benefit to 
the Duilder and the short-term benefit to homeowner as opposed to the 
long-tenn cost of bailing out the community by the Federal 
Government. 

I would like to surest that there is another tradeoff, a more im- 
portant one, and that is the cost of complying with the new flood 
insurance bill as opposed to the benefits to the Federal Government 
(rom imposing them. 

Can you tell me to the nearest $10 biUion what the cost of complying 
wiUi 1495 in its present form would be? 

Mr. White. No, I do not know of any statistics on this at the present 
time. We are attempting to make this, through simulation modeling of 
flood situations in the United States and hurricane situations in the 
United States as part of our current research at Boulder, and if you 
could ask me that question about next March, I would have a rough 
estimate of what it would amount to. 

Senator Johnston. Did you hear the mayor of Savannah who 
testified that during the last 100 years their cumulative hurricane 
damaee had been in the neighborhood of $10 million, whereas the 
cost of complying with this bill in its present form would be somewhere 
between $100 and $700 million? Could that be possible? 

First of all, could it be that the $10 million would be the damage to 
the 100-year flood level, and would you have these kind of divergencies? 

Mr. White. I think the first could be quite possible, I was talking to 
the county commissioner of Rapid City, S. Dak., just the week before 
last, and he told me the damages to Rapid City had been very slight 
until they had $80 million of damage in 6 hours. 

But there had been a flood map exactly where that flood came. So 
that it is not at all impossible that past damages below the 100-year 
mark would be very small. 

Senator Johnston. I do not think you understood the question. I 
said is it possible that that damage of $10 million could have occurred 
to the 100-year flood mark, in other words, that the 100-year expe- 
rience was similar to the 100-year flood level, and that in turn you 
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couM have this kind of dramatic tradeoff, $10 million of expected?)- 
damages opposed to $700 million in complying with the program? ic 

Mr. White, I would want to see the evidence on which this estimate i?* 
was made, I could only say that on the basis of those communities h 
in which I have studied the cost to the community of readjusting ther 
land use plan for the community to take account of flood hazard, thei[ 
evidence has been that the net cost to the community has been very a 
small, and in some cases the judgment has been that they have eveniT 
gained. i£ 

A case in point is Littleton, Colo., which you may recall, which fc 
just a year ago voted not to have flood protection in the flood plain w 
through their town, but instead asked that Federal funds that mU;ht iL 
have been used for stream channelization be used to add to funds that li 
the city bonded itself to provide in order to keep that area as a recrea- it 
tional open space in the city, which they regarded as a long-term r 
asset to the city. it 

Senator Johnston. Yes. il 

Mr. White. Waterloo, Iowa, made a similar kind of decision, but I 
it did this and provided for an intensive industrial development. !■ 

Senator Johnston. Were I a resident of Colorado, I would certainly t 
support that kind of movement. It is in an area that affects a relatively r 
small proprotion of the land, one where the danger is high, at least ic 
high in the areas in which you described, deep, rapid water, and it is t 
land that the community can do without. 

A situation is a little different along the coast, and you know that « 
virtually none of your testimony regarded the coastline. I suppose to j 
a lai^e extent it is because the data is not forthcoming about the if 
storm surges. > 

Mr. White. The evidence, as I su^ested, is that the potential i 
for catastrophic disaster is erowing more rapidly along the Atlantic and I 
gulf coastlines than any other part of the United States. i 

Senator Johnston. We have had our share of catastrophic disasters i 
down there, as you are probably familiar. I 

Mr. White. They will seem small compared with those that will I 
come if the present rate of development m the lower sectors of the ■ 
flood vulnerable zone continues at the current rate. 

Senator Johnston. Thank you, Mr. White. And now we welcome 
Mr. Wright. 

Mr. Wright. Mr. Chairman, my name is James Wright. I am 
supervisor of Minnesota's flood plain management program, a position 
I have held for the last 4 years. 

Prior to that time, I worked 2 years in an assistant capacity in the 
State of Wisconsin's flood plain management program. 

Prior to tiiat, I worked for 8 years with the Tennessee Valley 
Authority in their flood control branch. 

I have a statement from the State of Minnesota which I have sub- 
mitted. I will try to highlight some of the points of this statement. 

Senator Johnston. The statement in full will be submitted in the 
record. 

[The complete statement is printed at p. 126.] 

Mr. Wright. Thank you. 
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My appearance is not as an expert hydrol»^st, but as a person who 
lus servwi in an administrative capacity in State flood plain man^e- 
mmt programs in Wisconsin and Minnesota for the last 5 years. 

In these positions, I have had the opportunity to work exclusively 
with many counties and communities in developing local flood damage 
reduction programs, including flood plain regulations, and enrollment 
IB the national flood insurance program. 

I therefore feel that I know to an appreciable extent the concerns 
(rf local officials and the people of our State on the above matters. 

I understand one of the questions before the committee is the 
fahdity of using the lOO-yeai- frequency flood as a minimum protection 
ituidard. 

The 100-year flood serves as a basis for delineation of the flood plain 
kr regulatoiy purposes under our State program. It is representative 
rf large floods Known to have occurred in Minnesota and reasonably 
rharacteiistic of what can be expected to occur on a particular stream. 
It has a 1-percent chance of occurrence in any given year. However, 
it could occur twice in 1 year or in consecutive years but over a long 
period of time its frequency of occurrence will be on an average of 
nice every 100 years. 

Senator Johnston. Who set the 100-year flood level? How did you 
figure out where it was? 

Mr. Wbiqht. If I may continue, Mr. Chairman, I will point that 
out. 

Senator Johnston. Yes. 

Mr. Wright. Stream gaging and flood records form the prindpal 
basis for flood flow frequency analysis ; for example, the 100-year flood. 
A flow frequency analysis consists of a study of past records of flow 
■od an estimat* of frequencies of future floods. The procedures used 
Iw all agencies are consistent with those adopted by the Federal Water 
Eesources Council. When flood data are inadequate or unavailable 
for a particular stream, data from nearby streams that have simitar 
flood characteristics are used in the statistical analysis. 

Determination of the 100-year frequency flood m Minnesota at a 
particular location has in the past been performed by the U.S. Army 
Corps of Engineers, the U.S. Geological Survey, the Soil Conservation 
Service, the Department of Natural Resources, or by private con- 
sulting engineers. 

The affected local governmental units are involved in the study from 
its inception. The study procedures and results are also subjected to 
an interagency review under a joint coordination f^ireement which 
has been in effect for several years. Any discrepancies among the 
agencies concerning data used and study results are thereby resolved 
before the study is released. 

Senator Johnston. I wonder if we could get a copy of those pro- 
cedures that you followed? 

Mr. Wright. Yes, sir; they are Bulletin 15 of the Water Resources 
Council. I think the paper is entitled, A Uniform Technique for 
Determining Flood Flow Frequencies. 

Senator Johnston. Thank you. 
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Mr. Wright, The statistical approach used to de6ne the 100-year 
flood or any other desired flood magnitude avoids having to predict 
the likelihood of future flood events based solely on what has hap*- 
pened in the past. Past floods may not always indicate the true flooding 
potential of a stream. A short flood record may be a poor indicator m 
the basic long term distribution of floods at a site. 

It is also possible that a given flood record may contain long flood- 
free periods. There have been many instances during the past few 
years of floods occurring on our Nation's streams that have far ex- 
ceeded anything that has happened in the recorded past on these 
streams. Prime examples are the 1965 floods in the Upper Mississippi 
River, the 1972 floods in some of the east coast States, and the 1973 
floods along the lower Mississippi Eiver. 

Also land use in the flood plains of some of our streams have caused 
restrictions to flood flows so that the recurrence of flood flows equiva- 
lent to what has occurred in the past could produce much higher flood 
elevations. Urbanization of some of our watersheds is also causing 
floods to occur more often and with a greater magnitude. 

The use of a given flood magnitude, such as the 100-year flood, as- 
sures a uniform standard for flood plain management purposes. Local 
governmental units and their citizens are treated equally. Reliance 
solely on the lai^est flood of record will not provide the level of pro- 
tection that is needed for some areas and may be excessive for other 
areas. 

Let us now turn to the question of using the 100-year flood as 
opposed to using a ffood of lesser magnitude, for example the 50-vear 
flood. 

As stated before, the 100-year flood serves as a basis for delineating 
Minnesota's flood plains for regulatory purposes. 

We view this flood magnitude as an approximate boundary between 
reasonable site occupancy and excessive exposure to flooding. We feel 
that use of a smaller flood for purposes of flood plain managjement 
would be unsound because it would not provide adequate guidance 
for flood plain users. 

Although we are all aware that even larger floods could and do 
occur, the citizen knowingly or imknowingly assumes that by meeting 
^e requirements of flood plain regulations he has tlierefore protected 
himself completely against future floods. 

Use of a smaller flood may result in decisions on the use of flood 
plain lands that could be particularly hazardous to life and health. 
Since the first National Flood Ck)ntrol Policy in 1936 the 100-year 
flood has been used as a basis for the design of Federal projects affect- 
ing life and health. 

As the required flood protection level is lowered, the likelihood of a 
damaging flood is increased proportionally, for example the chances 
are about twice as great that a 50-year flood will occur in a given year 
than that a 100-vear flood will occur. 

Not only is tnere a greater likelihood that the property will be 
subject to Hood damage during its useful life but when floods do occur 
dam^es to the property will be greater because of increased flood 
depths and velocities of flood waters, coupled with a longer duration 
of flooding. 
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There is also the matter of increased damag^ to public facilities 
that serve these areas when these facilities are placed at a lower ele- 
ration consistent with the development pattern. Then too, there is 
the increased threat to life and health mentioned above as the re- 
quired flood protection is lowered. Rescue and relief measures become 
increasingly difficult. 

In essence, the whole matter resolves itself into what is considered 
a desired allocation of costs when flood damages occur and what is a 
reasonable protection level for life and health. As the flood protection 
level is lowered there results a greater subsidy to the flood plain oc- 
capant through the various flood-related programs at each govern- 
mental level. Should assistance be given only to those persons who 
suffer catastrophic losses from rare flood events or should assistance 
be given to those persons who suffer losses from floods which occur 
on a regular and more predictable basis and against which the person 
could lilcely have avoided losses through his own prior actions. 

In having worked with over 75 local governmental units in Minne- 
sota towards adoption of flood plain regulations there has been little 
(q>position to the use of the 100-year flood for flood plain regulations 
by local officials or their constituents. As stated earher, flooas of this 
magnitude have occurred several times in Minnesota during the past 
decade. 

I guess we have been fortunate in this way, and in a way also 
unfortunate. 

Our people remember them and the extent of the misery and hard- 
ship that they brought about. 

The opposition that has taken place has been towards any type of 
F^ulation over land use. Far too many still hold to the traditional 
approach of dealing with flood problems — laissez-faire as far as de- 
velopment of flood hazard areas. They feel that eventually the Govern- 
ment will bail them out with a public works project or through 
disaster relief. 

The change towards a comprehensive approach to flood damage 
reduction utilidng the traditional flood protection measure, where 
justified and desired, in conjunction with effective regulatory controls, 
development policies and programs, and compr^ensive land-use 
plannii^, has, therefore, been slow and difficult. However, this compre- 
hensive approach is gaining wider acceptance with the passii^ to 
time, particularly through mcreased informational and educational 
programs. 

Only the States or their subdivisions can exercise the pohce power 
required to control land use. The national flood insurance prc^am or 
any other Federal program that utilizes land use controls as a flood 
damage reduction element cannot succeed without assistance from 
the States. Most importantly, this assistance will be to work with 
local imits of government towards adoption of land-use controls that 
meet applicable State and/or Federal standards. 

It is known by us that active statewide flood plain management 
pn^rams exist in Iowa, Wiscon-sin, Nebraska, Ohio, and New Jersey, 
as wel! as Minnesota. In each of these States localities are required to 
adopt regulations over land use in flood-prone areas consistent with 
ni in'mHTTi State standards. 



Digitized byGoOgIC 



112 

It is worthy to note that every State that has this form of program ''- 
has adopted the lOO-year frequency flood for regulatory purposes. P 

Flood plain management programs in Iowa, Wisconsin, and N&-'& 
bra^a predate the national flood msurance program. These States had, < 
therefore, adopted the 100-year frequency flood before its use by the 's 
Federal Insurance Administration. c 

Because the Department feels so strongly about the multiple rt 
beneflts of the national flood insurance program, it proposed that if 
mandatory eligibility be required of flood-prone localities by the 1973 •) 
Minnesota Legislature, This provision was enacted into law in May k 
1973. So all our flood-prone communities are nor required to enroll in il 
the national flood insurance program. (< 

We are now in the process of assisting the remainder of our flood- m 
prone localities to enroll in the program. Once these localities are k 
enrolled and data on flood plain areas provided, they will be required ■ 
to adopt regulations that meet minimum statewide standards. ;i 

We are also currently working with our State officials towards the 3 
incorporation, into the state building code, of special flood-proofing i 
requirements and minimum standards of design and construction that e 
should be met for buildings and structures susceptible to flood dam- i 
ages. Again, the 100-year frequency flood will be used as a minimum i 
protection standard. ; 

At a time when Minnesota has committed itself to the above ■ 
courses of action, we are very concerned that Congress is considering j 
lowering the level of flood protection required in land-use regulations i 
under the national flood insurance program. By having two sets of i 
standards, one State and one Federal, the end result can only be to i 
undermine the effectiveness of an existing and workable State pr<^am. i 

Senator Johnston. Does Minnesota prohibit building by State act | 
below the lOO-year flood level? i 

Mr. Wright. No, we do not. If they can meet Uie flood protection J 
standards, they may build in these areas. ^ 

Senator Johnston. What happens — you say you were going to work ,. 
with local conununities and their building codes. They nave not yet | 
adopted building codes which prevent building below the 100-year j 
flood level. What is the sanction under the Mirmesota law? ; 

Mr. Wright. They use zoning and subdivision regulations. | 

Senator Johnston. Does the Minnesota law by land-use regulation | 
prevent building below the lOO-year flood level? , 

Mr, Wright, No, it does not. If they can meet the standards of , 
flood-prooflng the buildings, they may build in these areas. 

Senator Johnston. Suppose they do not meet the requirements. . 
What U the sanction then? 

Mr. Weight. They must elevate the structure. 

Senator Johnston. By what law is that prevented? 

Mr. Wright" This is a State law that says all local governmental units, 
counties and communities, must adopt local flood plain r^ulations. 
These regulations must be approved by the State, and they can be 
more restrictive if they choose to do so. 

Senator Johnston. You said by the 1973 act, Minnesota required 
that all flood-prone communities join the flood insurance prt^am. 

Mr. Wright. That is correct. 

Senator Johnston. But the flood insurance program is mandatory? 
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Mr. Wright. In Minnesota, it is a mandatory program. That is 
why I expressed my concern that we have committed ourselves in our 
State to use the 100-year frequency flood which we feel is reasonable. 
Again, as I pointed out earlier, I feel the net effect of lowering the 
lOO-year standard will be not only to weaken the programs of the 
States such as Minnesota and the other States which nave this stand- 
ard, but ultimately, I feel that it will weaken the effectiveness of the 
national flood insurance program at a time when I feel we need greater 
participation and greater cooperation between the Federal Govern- 
ment and the States. 

Now, there have been several reports to the Congress, and Mr. White 
alluded to one of them, a unified program for managing flood losses 
in August 1966, by a Presidential task force. 

There was also a report submitted by the Office of Emergency Pre- 
paredness in January 1972, called, "Disaster Preparedness," and a 
recent report submitted by the National Water Commission in June 
of 1973, entitled, "Water Policies for the Future." 

All these reports echo the same theme. The present trend toward 
greater use of flood plain regulations as a means of reducing future 
flood damages should be strengthened. 

In our opinion, the existing national flood insurance program, per- 
haps more than any other existing Federal program is achieving this 
objective. 

It has strengthened the State programs by providing data on flood 
hazard areas needed to adopt local regulations and by providing an 
added incentive — chat of subsidized flood insurance — for the adoption 
of such regulations. 

Senator Johnston. Do you know how many acres are affected in 
Minnesota by this law? 

Mr. Wbtqht, Approximately 3 to 5 million acres. This was based on 
a study made by the State planning agency several years ago in which 
I think they took data from past flood events and also made future 
flood projections. 

Senator Johnston. You alluded, in the early part of your state- 
ment, to the fact that Minnesota requires as part of their law local 
input, and I think you referred to the par^raph five of the Water 
Resources Council. 

Mr. Wright. We do not require they provide local input. We work 
with our communities to be sure they provide local input. We go to 
them. 

I might say that the way the national flood insurance program 
works in Minnesota, when an agency is contracted with by HUD to 
undertake a study, then these f^encies go to the community and say, 
"What type of data do you have on flood plain areas; what are your 
flood problems?" This information is given to the agency performing 
the study, and so we do have local input. We have local input through- 
out the study. 

Senator Johnston. Has that worked well? 

Mr. Wright. Yes. 

Senator Johnston. Do you think it is essential to the program that 
you have local input? 
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Mr. Whiqht. I think it is. This is an administratiTe matter that ii 
could be resolved through administrative direction, which would say, ri 
"You must work with the communities." b 

Senator Johnston. Many of the conununities have complained g 
that this bin does not provide for any right of any local input, and ii 
that no right of any local input, no right to appeal, no right to partic- ■ 
ipate in the administrative process, and from that standpoint I waa n 
very interested in your testimony that you have been able to do it i 
in Minnesota, that it has worked and it has not been unduly adminis- ( 
tratively burdensome. n 

Mr. Weight. It has not. It is a matter of administrative policy i| 
that we feel this is the way to go, and we have done it, and it has ii 
worked. i 

Again, I think because of the groundwork we have laid, we have i 
had very little opposition to the program. Again, in some communities, , 
we have had past histories of almost entire inundation of the com- f 
munity by floods. j 

Senator Johnston. Mr. Wright, you sat very patiently through our ■ 
long hearings today, and I have heard the other witnesses, not all of | 
whom share your enthusiasm for 100-year fiood levels. | 

We have heard a witness from the city of Savannah giving figures , 
about $10 million of loss in the last 100 years and it would cost them | 
$100 million to $700 million to comply with the program. j 

Let's assume that that kind of tradeoff exists in some areas. Let's , 
say that that tradeoff on that order of magnitude exists. Let's say, , 
for example, in the State of Louisiana — ^assume that because I do not 
know what the figures are, and I have not heard anybody state what 
those figures are — suppose, faced with that kind of tradeoff, majdmum 
damage was exceeded by the cost of compliance; suppose that we in 
Louisiana would say, "We don't want to participate in the program at 
all. It is a tradeoff we can't live with." How would that hurt you in 
the State of Minnesota? 

Mr. Wright. Well, if it is a matter of withdrawing entirely from 
the program, or some type of exclusion, then I do not think it would 
hurt us, except at those times when your people are provided disaster 
relief, which is then, of course, paid by the general taxpayers. 

Senator Johnston. Right. That is why we think the tradeoff is so 
important, that you weigh on the one hand what is this danger to 
taxpayers, with, on the other hand, what is the cost, the expectable 
cost of complying with flood insurance programs. 

So from that standpoint, isn't it reasonable for those of us from 
some areas where we expect that the tradeoffs will not be so reasonable, 
isn't it somewhat reasonable for us to question this 100-year flood 
level, to question the method by which it is arrived st, and to question 
the relative tradeoffs? 

Mr. Wright. I might say this, Senator: Far be it for me to be an 
expert on Louisiana, although I have visited the Stat«, and I ap- 
preciate some of the problems you have with coastal flooding, and 
some of the inland rivers, but I guess I would express some question 
et to whether or not there has been some overreaction to some of 
these things. In other words, how valid are these fi|;ure5? 

I guess Defore I became hysterical, it I were a ^ate official and if 
this problem were posed to me, I think I would take a closer look 
at it to see if, in fact, we do have such a large imbalance. 
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Now, in Minnesota, we have been administering flood plain regula- 
tions for the last 3 years in some communities, so we have had some 
Biperience. We have had communities that we administering regula- 
lions E^ain for an entire community. We also have communities that 
ire administering r^ulations on only a portion of the community, 
md again, we have not had any figures which would point out that 
Ihfl site costs for building witmn these areas are of the magnitude 
liiich some of the people have thrown out. If we had these types of 
Msta, we certainly would have heard about them before now. 

I can cite you a specific example in working with a developer in the 
aty of Rochester, Minn., in which he went to the city to ^et a building 
permit to place some houses in an identified flood plam area. The 
dty said, "You cannot build in this area unless you meet our local 
legations." 

He went to the council to try to undermine the credibility of the 
toning administrator. Then it got back to us, and they asked us to 
(ome down and discuss the matter with the city council and with the 
fcveloper. 

At the meeting, we worked out an arrangement whereby he could 
loeet the local zoning requirements by placing heating units above 
Che expected flood level on the outside of the buildings, whereas before 
it would have been in the basement and therefore subject to damage. 

Later on, the developer came back to me and said, "You know, I 
Actually made money by doing that. First, I was skeptical; I thought 
this was unreasonable, but after I did it, and did some figuring, I 
now find out that it was a net benefit to me." 

So I guess I have expressed these matters, what is the short-term 
benefit ftxjm reducing required flood protection levels versus the lor^- 
term consequences, as Mr. White pomted out. 

Senator Johnston, I want to defend myself again, because I am 
sore I sound as though I am the antagonist to the concept of flood 
insurance and land use, which is not true at all, as much as it may 
q)pear that way in this context. 

We are rather land poor in my State, in coastal areas, particularly, 
md we do not want to see large parts of the city of New Orleans where 
you have had homes for 100 years suddenly be condemned, and 
condemned accordii^ to a standard we are given no input in and given 
no access to the factfindii^. We do not want to see tne whole parish 
kJeSemon, which is the fastest growing parish in my State, prevented 
from having any further building, and we fear this. That is why we 
want to answer some of these questions. 

The final question I have for you is conceptually, why pick the 100- 
year flood level? I can understand from a standpoint of your State and 
these other States that it is a good level, and it is working well, and I 
applaud your efforts, not only to control floods, but to make it work so 
wdi administratively, but why pick for a home with an expected life 
of 40 to 50 years, why pick 100 years? 

Mr. Weight. We can say, one, let's say something that happens 
every 10 years, every 20 years, or so forth. We think that does not 
provide adequate guidance to the homeowner. He may not have 
adequate knowledge, or no knowledge of the local flood situation. We 
have a mobile population that moves into areas, completely unaware 
of any hazards. Okay, so we could use that as one ailment. 
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On the other hand, we can say, "Okay, let's zone against any tyjies 
of flooding." We think that is, of course, unreasonable. So I ^ess thiae 
is kind of a compromise, looking at the past flood experiences ini; 
Minnesota and other States, what has happened, what types of a 
damages have resulted from these, what is the potential loss of life iniji 
these areas. h 

So, we feel it provides an adequate safeguard. c. 

Senator Johnston. In the city of New Orleans, FHA for many years r 
went by the 40-year flood level. If you built to the 40-year flood level, a 
you could get FHA insurance. Below that, yon couldn't. ■; 

Now we are being told that 40 years is not adequate, not proper, t- 
you have to go to 100. n 

Mr, Wright. I think, again, if one were to delve into the record of j- 
VA and FHA, you would find many Instances where the Government u 
has been left with flood-damaged homes that were built at a lower r 
level than was reasonable. ^ 

Senator Johnston. But you find that also at the 100-year flood j 
level. J 

Mr. Wright. But your chances are diminished. j 

We think that is a reasonable compromise. There is no definite „ 
answer, but we think it is a reasonable compromise based on past , 
floods in our State and other States. 

Senator Johnston. Again, I would like to continue talking to you, "^ 
Mr. Wright, but Mr. Kusler has been very patient and waiting .^ 
through our conversations, and we would like to give you an ^ 
opportunity. , 

Mr. Kusler. "j 

Mr. Kusler, I would like to make several comments concerning the , 
rationality of the 100-year flood protection. 

I have been a lawyer for S years speciahzing in land use regulations, j 
I have supervised studies at the University of Wisconsin ana recently 
one at Harvard where I have been a research fellow. , 

A number of these studies have specifically related to flood plain j 
regulations, and the materials, if the Senator wishes, or the staff , 
wishes, can be made available. Among the studies is a three year study ; 
of the Water Resources Council here in Washington in which all the 
flood plain zoning ordinances, and so forth, to the extent we could " 
locate them throughout the country, all the cases, zonii^ cases and 
subdivision cases, and so forth that have been tested, flood plain 
regulations in a great many other zoning cases that in some way 
relate to the issues raised by flood plain regulations, have been issued, 
and these materials have been pubiished by the Water Resources 
Council In a two-volume work which is available. 

Senator Johnston, Thank you. We would like to have that. 

I also have your article here, your treatise on open space zoning 
which I am going to read in detail. I have been looMng for a wra-k in 
this field. I am very glad to get it, 

Mr. KusLEB. I have also worked with the American Society of 
Planning Ofiicials, and I have worked with the State programs in 
Wisconsin and Minnesota, and a variety of other flood-plain-oriented 
ra^grams, most recently with the Delaware River Basin Compact 
Commission here in the East. 
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My experiences have concerned not only with flood plain regulations 
but more recently in the last 2 years with the broader question of 
Imd use planning at the State level, protection and management areas 
- criticsl statewide and programs of national concern, I have several 

le of observations. One deals with the reasonableness of the lOO-j^ear- 
Bood; one observation deals with the effect of lowering the standard to, 
Iw example, to putting a 50-year flood protection standard explicitly 
aibe act; and finally some observations concerning the constitutional- 
ity of the 100-year flood protection requirement. 

For my first point I would like to address the reasonableness of 
the 100-year flood. I am not going to repeat any of the material that 
bs been presented by Professor White and Mr. Wright here, but I 
fad myseu in a kind of an interesting situation here today. 

For the last 6 weeks, I have been involved very actively with 
fanners and engineers, in some instances politicians who have been 
nvolved in setting protection elevations, and I have been arguing on 
the 100-year flood from the opposite perspective. I have been con- 
stantly challenged as to the 100 year being too low a protectiion 
devation, both in terms of the standard and in terms of the kind of 
reetrictions that are anticipated under the act. 

The State of Arizona has recently adopted a flood plain statute 
irtiich says a 100-year flood, but it prohibits all development within 
Itat area. Rhode Island has also adopted an act that would prohibit 
most development in the 100-year flood plain. 

I have been working with the Delaware River Basin Compact 
CommissioD staff, and they have decided the reasonableness of a 150- 
jear flood. 

Last week I talked to people who were consulting with the Colorado 
Land Commission there; they want to take a prohibitory approach 
lor the 100-year flood plain. So, from the viewpoint of planners and 
n some instances legislative groups and so forth, I find I am aiding 
ioT what I consider a reasonable approach, at least a performance 
itandard approach, and for people who want to go to a higher flood in 
mns of protection, or prohibitory approach for the flood plain. 

Now, not only in terms of planners and environmentalists; I have 
just come through a series of meetings in which I was repeatedly 
meetioned by engineers, and I am not an engineer, and by economists. 
nit they are stating that the 100-year protection elevations as we 
ire now calculating them are inadequate really, for three reasons. 

First, in some areas of the country we have been suffering calcualted 
lOO-year events on a rather regular basis. We have had Qu-ee in the 
ipper Mississippi area since 1965, and the feelii^ is thaf perhaps due 
to climatic changes, perhaps, or cycles, or for some other 
Ihese actuaUy underestimate the long-term flooding. 

The second argument is made with verv great frequency, and that 

particularly for the smaller streams. As urbanization occurs, the 
peak discharee seems to increase substantially. 

Many of the planners and engineers argue that we should not be 
regulatmg to the present 100-year flood calculated on historic flood 
events because the lOO-year flood event of today is often the 40-year 
flood of tomorrow. 
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In the coastal areas, I have been talking to quite a lai^e number of 
engineers and planners wbo complain that they have not been ade- 
quately taking into account wave he^hts and so forth, that they 
have been pressured to underestimate to some extent the 100-year 
flood by real estate interests, and so forth, although in many instances 
there may be substantial mattersof safety with respect to wave heights, 

I have been under attack much more in the last 6 months from the 
point of view of people saying the 100-year level is too low a level of 
protection, and all development should be prohibited there. 

I am not going to just file the standard on economic c;roundB. I know 
in the course of my studies over several years I have discussed it with 
many people. I do not profess to be an economist or a builder, but I 
find there is a great majority of opinion, not only among State agency 
people, but others that the one-hundred year standard makes sense. 

I could put in the record, if the Senator wishes, a list of States in 
which the 100-year flood has been incorporated in the statutes directly, 
and as a matter of law there are now 15 States that put the 100-year 
flood into the regulations. There are approximately 30 other States 
using the 100-year flood as a basis for recommendations, and many 
others are considering it. 

Now the question comes: Is it in response to the flood insurance 
prc^am, or is it in response to broader considerations? 

Well, adoption of the standard in three of these States preceded the 
flood insurance program, and I am sure for that reason that they did 
not base their calculations on the Insurance Program. 

But I would rather emphasize why Congress should not undercut 
100-year protection elevations from a realistic political reason. In the 
last year and a half, I have worked with the Governor of the State of 
Wisconsin in drafting comprehensive land-use legislation, and I can 
only speak on the part of the legislative people and Governors' 
assistants that I have talked to in other States, that there is a great 
frustration on the part of the States that the Federal Government is 
not moving fast enough in the land-use area in terms of giving grants- 
in-aid, technical assistance and in terms of developing data. Any law 
such as a proposed 50-year Federal flood insurance standard would 
undercut programs that are now going on. What would you do with 
the 15 States that now as a matter of statute have the lOO-year flood 
adopted as part of their regulations? What would be the consequence 
of the flood insurance program adopting a 50-year standard? 

Senator Johnston. Let me answer the question, since you asked. 

I would say that in the State of Minnesota for example, which has 
a statute adopting the lOO-year flood level, that the fact that the 
Federal Government mandated a minimum 60-year flood standard 
would not at all affect the legality or the force or the practicality of 
Minnesota's law. 

Let me ask you how, as a lawyer, that would affect the legality of 
Minnesota's law? 

Mr. Kdsler. There is a question raised by Alison Dunham at the 
University of Chicago. He argued that tiie States could not be in- 
volved in more restrictive land uses because there was a Federal 
preemptive statute. 

Senator Johnston. We could solve that by saying that we are not 
preempting the State law. 
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_ signed a conference report on the Alaska pipeline where we said 
we were not doing that on standards for oil spills. 

Couldn't you agree as a lawyer that we as Congress could say that 
nothing in the act should prohibit the States from enacting more 
stringent policies than the Federal act? 

Mr. KusLER. You could do it, but ^ain it is a question of the 
Federal Government in my estimation undermining efforts that have 
been developed with great difficulty and sometimes at considerable 
tost in almost half the States. 

Not all of them have strong regulatory proCTams. In my estimation, 
idoption of a 50-year standard would be— -I hate to use the word 
"eatastxopbic," but I think it would so seriously undermine the whole 
kod use effort. 

Senator Johnston. If I may interrupt, but your statements are so 
provocative, I need to do so. 

Why would it undermine if Minnesota feels they have a ^ood 
wDgram, it is working well, and as Mr. White testified, not one smgle 
liwfQ official objected to the 100-year flood level? 

Mr. Wright. I think it would be difficult to sell a 100-year protec- 
tion level which we feel is reasonable in Minnesota when we nave a 
comparable 50-year flood level which is part of a national flood 
bsurance program which all our communities have to participate in. 
We have two levels here. 

The local officials are going to have a tendency to want to use a 
lesser level if they know that this is a Federal standard, whereas we 
are more restrictive. I think this would be very difficult to sell the 
prc^ram. 

Senator Johnston. Let me put it this way: Is the only basis for 

four selling that program, the 100-year flood level, the fact that the 
ederal Government requires it? 

Mr. Whight. No, we sell it for many other reasons. 

Senator Johnston. Didn't you come to the conclusion that for 
Minnesota the 100-year flood level is the better level? 

Mr. Whight. Yes. 

Senator Johnston. Why would it undermine that for the Federal 
level to be lower? 

Mr. Wright. Because we are working with the same communities 
on land use, with the same threat, floods, and we are at two different 
levels. 

I think the experience would bear out that the less restrictive level 
Rould want to be used. 

Senator Johnston. The developers may want to, but you have the 
power in your legislature to enact a 100-year flood level if that is a 
valid flood level. 

Mr. KusLBH. In the last year, I have worked with the State of Ws- 
COTisin again in attempting to design a prc^am that would comply 
with the Coastal Zone Management Act of 1972, which you are obvi- 
ously aware of. 

I have attempted to work quite actively with proposed legislation 
that would comply with the proposed National Land Use Policy 
Planning Assistance Act. 

In the various States, critical area protection, there is no question 
that this is one of the hottest issues in terms of legislatures and 
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Governors. You go from one State to the other. I virtually do not 
know of a State that does not have some kind of a bill that has at least 
been drafted. 

This, I am convinced, is not the result of the proposed grant-in-aid 
of the Coastal Zone Act, or the National Land Use Policy and Plan- 
ning Assistance Act. There is a terrific amount of interest and enthu- 
siasm on the part of the States. 

The one critical area, and the proposed National Land Use Act calls 
for inventory and so forth — the one type of critical area in which the 
States have most experience by far, and the most perceived need in 
my judgment after having dealt with it, is the flood plain area. 

The States have been saying, "We need assistance; we need to be 
backed up; we need technical help." Now, if the Federal Government 
suddenly comes along and undermines what has been a developed pro- 
gram with great eflfort and so forth in a large number of States, and I 
think it indirectly does undermine it if you come up with any kind of 
a, let's say, an explicit 50-year requirement or maximum require- 
ment in the act. I think that it would have a very negative effect on 
the advance of land use programs in general. I think that would under- 
mine the Coastal Zone Management Act and it would very much un- 
dermine the Land Use and Policy Planning Assistance Act. 

If there were compromises in this bill, I would say leave out the 
figure totally. Do not undermine the States in the many efforts going 
on already. 

I can only, as T say, speak from having interviewed and talked to a 
lot of Governors' offices and a lot of assistants in the last 6 months, 
and being somewhat frustrated. What I view is the Federal Govern- 
ment is drawing its feet in an area of comprehensive land use planning, 
and I think the States are the ones champmg at the bit and the Federal 
Government cannot get it together. 

This approach of going down would seriously undermine their 
efforts. 

That is just my statement on that point. 

One final set of observations dealing with the legality of the lOO- 
year protection: I am not going to argue it again on economic grounds 
or anything, but as part of my studies, and you have a copy of this 
which could be introduced into the record, a survey of 500 cases that 
graduate students did. 

We randomly selected cases from all over the Nation. We found it 
is hard to come up with many more than 500, because we pretty well 
seemed to exhaust most of them. We analyzed what the courts were 
doing in particular instances. We do not have any case that I am 
aware of that has struck down the 100-year flood potential elevation, 
but we have something on the order of 35 cases that could be con- 
sidered flood plain cases. 

Based on tnese cases, an examination of 500 cases, I am perfectly 
convinced that the court is hkely to uphold the 100-year elevation. 

Senator Johnston. What do you mean? 

Mr. KusLBH. You are not prohibiting all development in the flood 
plain. I am less sanguine about the approach actually in the statute 
of Rhode Island and some other States where you prohibit all de- 
velopment in the flood plain, but I think basically an approach where 
you are ^ii^ to keep a floodway open with the idea if we permit de- 
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Telopment in that, we are going to cause common law nuisances in 
■any instances. 

But the question of whether or not a court would uphold, in a 
pren instance, a requirement that structures be elevated to the 100- 
rear flood protection elevation, what of the 35 cases or so that we 
live dealing with flood plain regulations? 

The onl^ cases that have struck down the regulations have been 
fistances in which the community has attempted to prohibit all de- 
velopment on the flood plain, and I would be glad to supply those 10 
ff so cases. 

On the other hand, we have almost no cases strikii^ down r^ula- 

)n8 when there has been any sort of reasonable attempt to permit 
telopment, providing it was protected in some manner, and not to 
^hibit all development. 

I could just give one step further in this article. I would surest 
other people might look at it, because I tend to analyze the balancing 
pocess that certainly is evident in almost all the cases where the 
(ourts considered public need for regulation versus the harm imposed 

I privatd landowners. 

Now, when it comes to, and this is always a balancing process, and 
iiB courts have been very sensitive to ai^uments that may cause 
threats to public safety or threats to a nuisance, a use may cause 
inisance. 

Senator Johnston. The Rapid City situation? 

Mr. KuBLEE. Exactly, There are three cases dealing with coastal 
Bood hazard problems. The courts upheld very tight restrictions, and 
if one looked at the decisions, one could not help but feel that this 
concern for the threat to public safety doe to the coastal flooding 
problem, in other words, in one decision, an area can be quite literally 
destroyed by hurricanes, and an individual tried to construct an 
qiartment building, and the court said this was a valid exercise of 
police power to prohibit him frcm constructing this apartment 
building. This would not he a reasonable use. This was an area that 
had been destroyed, and by that mere fact they didn't even consider 
it worth looking into very much. 

But in terms of the reasonableness of the restriction which is the 
other side of the coin, as I say, the court looks at the public need for 
the regulation, and if there is any kind of threat to public safety, they 
aph<da it. 

On the other band, they are concerned about the private property 
owner, and they do strike down a substantia] number of regulations 
in the broader context. 

The question is how severe a burden do you impose upon the pri- 
vate landowner. 

Senator Johnson. I am personally not concerned about the legality 
of the 100-year flood level. 

Mr. KusLGR. All right. 

Senator Johnston. I am concerned about the advisability of using 
that particular level as opposed to another, but not the legality of the 
level. I am concerned about the l^ality of the process by which you 
urive at the 100-year flood level, the due process that you give the 
Communities and the individuals affected by that IDO-year flood level. 
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We have heard testimony here today to the effect that there is a 
disagreement, at least in some instances, as to what method ought to 
be used to arrive at it, even as to that method for which there is 
consensus, and there is some consensus, I believe — I foi^t the name 
of the agency that has arrived finally at a consensus. But that agency 
now has a reasonably well-defined regulation, but in applying that 
regulation, you can come out with different results from different 
people. 

It is a state of the art, and not a science, which is not totally well 
developed yet, very important to be sure, but still not very well 



Given those things, do you think it would be possible for HUD to 
impose a land-use regulation on a community, and in turn for this 
community to impose it on individuals without having any input by 
the individual, without having any access to appeal? 

Mr. KusLER. I think there are two issues: One related to the Fed- 
eral grants in aid. I do not think any community has a right to receive 
Federal grants in aid. I believe it is considered a privilege by the courts. 

So I believe the individual due process rights to be involved in 
setting the 100-year elevation; I think it is unlikely that the court 
would find he had a direct right, although as pointed out in prior 
testimony by the constitution^ lawyer here, he would have a possi- 
bility of intervening through the administrative appetds process. 

Now, I think this is somewhat analogous to the situation in the State 
of Minnesota, The legislature has set a 100-year flood protection ele- 
vation. Now, the second question pertains to the adoption of the 
regulations by the local unit of government. These HUD standards 
are not going to be implemented by themselves. They have to be 
adopted into law. 

Now, every subdivision-enabling act, every zoning-enabling act, to 
the extent I am aware, requires that prior to the adoption of an ordi- 
nance there be a public hearing, and so it is inconceivable to me that 
any community could act upon this federally imposed standard, or 
State-imposed standard, without a chance for the landowners to come 
in and in some manner comment on the proposed regulations. They do 
not come into effect automatically. 

Senator Johnston. Will you comment on the proposed lOO-ye&r 
flood level? 

Mr. RusLER. As applied to their community, I suppose they could 
in a zoning process. 

Senator Johnston. That is a point on which you and I agree very 
strongly, but I would suggest to ^ou that this bill, S. 1495, does not 
provide for that input, and that is one thing that concerns us rather 
deeply, in that the rationale of the bill is that the stajidard is imposed 
by HUD on the advice of the Corps of Engineers, and then the com- 
munity is mandated to adopt that standard, and that the community 
may have no — you can have a public hearing at the time the ordinance 
is adopted; you can have all the evidence in the world at that time to 
show that the data was wrong, that the rationale of the location of 
the 100-year flood level was wrone, but the individual would have no 
right to modify that 100-year Sood lev^ according to the bill as 
presently written. 

Mr. Wbioht. May I respond ^ain? 

Senator Johnston. Yes. 
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Mr. Weight. I feel it is a basic element of trust in certain levels of 
expertise. In other words, these studies are performed by people who 
work in this field on a daily basis. They have developed a certain, 
again, expertise in these areas, and they understand the process. 

Local officials are involved, I think, in many instances. I know in 
Minnesota they are, and in many other States, too, and supplying 
necessary data, and also in perhaps reviewing and studying results 
before they are released. 

I feel that the local citizen should not be involved in technical mat- 
ters which he does not understand, but which he m%ht have an 
opinion on. Certainly he can voice an opinion, but it would be anal- 
ogous to saying, "O.K., everybody who thinks it is going to rain 
tomorrow, vote, and whoever thinks the sun is going to shine, vote 
that way, and we will come up with a weather forecast." 

People in Minnesota have opinions on things, but I think they are 
basically opinions. 

Senator Johnston. Suppose I own a laree tract of land and have 
millions of dollars invested in it, and I thioK the Corps of Engineers 
was wrong? 

Mr. Wright. You could hire your own engineer to make an inde- 
pendent study. This has been done. 

Senator Johnston. I want to go in before the zoning board or 
before the local governing authority. Should I have a right to present 
my evidence? 

Mr. Wbioht. Yes, and you should have your right to present your 
evidence to even higher authority. This has happened. 

I think we are talking about differences between opinions and 
hearsay. 

Senator Johnston. I quite agree with that, I am a strong supporter 
of the Corps of Engineers. They kept us dry in most of Louisiana 
during this flood this year. 

Mr. Wbiqht. If you were to ask a hundred people, "What do you 
think the flood level will be," you will get all kinds of answers. 

The question is whether they should be involved in the technical 
processes. 

Mr. White. My understanding of the way in which present 
delimitation proceeds is that local officials are informed of prospective 
detenninations of whatever agency is performing the work in behalf 
of the Federal Insurance Admmistration. 

I am aware of a number of instances in the last year in which this 
has led to a decision by the Administration to reconsider this. I 
believe, although I do not have the details here, in the case of one 
coastal situation, Charleston, S.C., this led to a decision on the part 
of the Administration to establish a different and lower line than had 
been recommended in the first instance by the agency. Thus, there 
is an opportunity for administrative review of this determination 
before it is in any sense mandated. Secondly, whenever a determina- 
tioD is made, the regulations are enacted by the local agency, and the 
local agency in every county and city situation with which I am famil- 
iar goes through an elaborate process of preliminary and final hearings 
in which there is opportunity for all concerned to state their case. 

Senator Johnston. I thini we are really in agreement on that, and 
frankly I think the objection of HUD to the appeals process which 
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we propose is one based on very practical considerations that they 
do not have the personnel to eo through the hearings, the adminis- 
trative hearings and the court hearii^. 

Gentlemen, I would like to — again with the panel — speak for a lot 
longer period of time, but we have one final witness, and the reporter 
needs a rest break. 

That makes it a very convenient point. 

Thank you very much for appeanng before the panel. 

[Complete statement of Mionesota Department of Natural Resources 
and additional information follows;] 
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lU^ DEPARTMENT OF NATURAL RESOURCES 

CENTENNIAL OFFICE lUKDINO • ST. PAUL, MINNESOTA • 95ISS 
October 30. 1973 



HonorablB John Sparlnaii 
ChairaBn, CcBaittso on Banking, 
Housing and Urban Affairs 
United States Senats 
Ifeshlngtcn, D. C. 20510 

Dear Mr. QuiiBan: 

We are herewith transalttlng the views of the State of Hiiuiesota 
regarding reducing the uniMiH standard for flood protection, now Tequirsd 
in land use criteria for flood-prone areas under the National Flood 
Insurance Prograa. 
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Ststeaant of tha State of Minnesota 

the C(»Blttee on Banking, Housing and 

Urban Affaii-i, U. S. Senate 



The 1969 Minnesota Legislature provided the Departaant of Natural Rasources 
■Ith the ■uthorlt)' necessary to carry out a progran to nanHga tha stata's flood 
plains and to coordinate other federal, state and local flood plain BBnageBent 
activities. This legislation was enacted shortly after the National Flood 
Insurance Frogran cue into being. 

Subsequently the Depsrtaent was the state agency designated by tha 
Governor to provide the necessary state coordination In furthering tha objectives 
of the National Flood Insurance Pragrani within the state. 

In carrying out the above reaponslblllties our Departaent has, to date, 
assisted 62 localities In Minnesota In enrolling in the National Flood Insurance 
Progran. He have also assisted these and other localities in adopting land use 
controls for flood plain areas that >eet ^>pllcable standards of the Federal 
Insurance AdoinistTation and/or our Department. Our counts are, therefore, 
based on several years of experience in working with the National Flood Insurance 
Program and land use controls at the state and local levels. 

As we understand it, one of the questions before the subcoB]ittee Is 
the validity of using the so called "100-year frequency" flood as a BiniBUB 
standard for flood protection, as now required in land use criteria tot flood- 
prone areas under the National Flood Insurance Program. 

The lOa-year flood serves as a basis for delineation of the flood plain 
for regulatory purposes under our state progrsB. It is representative of large 
floods known to have occurred in Minnesota and reasonably characteristic of what 
can be ejected to occur on a particular strean. It has a 1 percent chance of 
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occurrence in any given year. Howevei, It could occur twice in one year or in 
conaecutive years but over a Img period of tlaa its frequency of occurrence Hill 
be on an average of once every 100 years. 

Streaa gaging and flood records fom the principal basis for flood flow 
frequency anal/sif, e.g. the lOO-yeir flood. A flow frequency analysis consists of 
a study of past records of flow and an eftiaate of frequencies of future floods. 
Tlie procedures used by all agencies are consistent with those adopted by the 
Federal Hater Resources Council. When flood data are Inadeifuate or unavailable 
for a particular streia data fT9* nearby streaas that have siailar flood charac- 
teristics are used in the statistical analysis. 

Detemination of the lOO-yaat fnquenc/ flood in Hiiuiesota at a particular 
location has in the past been perforaed by the U. S. Amy Corps of Engineers, the 
U. 3. Geological Survey, the Soil Conservation Service, the Departaent of Natural 
Resources or by private consulting engineers. The affected local govemnental 
Lt(s) are involved in the study froB its inception, llie study procedures and 
results are also subjected to an interagency review under a joint coordination 
agreenent which has been in affect for several years. Any discrepancies aBong the 
agencies concerning data used and study results are thereby resolved before the 
study is released. 

The statistical approach used to define the lOO-yeor flood or any other 
desired flood Bagnitude avoids having to predict the likelihood of future flood 
events based solely on what has happened in the past. Past floods nay not always 
indicate the true flooding potential of a strean. A short flood record Bay be a 
poor indicator of the basic long-teia distribution of floods at a site. It is 
also passible that a given flood record nay contain long flood-free periods. 
There have been aany instances during the past few yaxs of floods occurring on 
our nations streans that have far exceeded anything that has h^pened in the 
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recorded past on these streuis. PriiH exu^les are the 196S floods In the 
upper Mississippi River, the 1972 floods in soae of the east coast states, and 
the 1973 floods along the lower Mississippi River. 

Also land use In the flood plains of sobs of out streuis have caused 
restrictions to flood flows so that the recurrence of flood flows equivalent to 
what has occurred in the past could produce nidi higher flood elevations. 
Urbanization of soae of our watersheds is also causing floods to occur Bore often 
and with a sxeater mgnltude. 

The use of a given flood magnitude, such as the 10l)-)rear flood, assures 
a unifora standard for flood plain nanagenent purposes. Local goveraaental 
units and their citizens are treated equally. Reliance solely on the largest 
flood of recoid will not provide the level of protection that is needed for 
■one areas and nay be excessive fOT other area*. 

Let us now turn to the question of using the 100-yoar flood as 
opposed to using a flood of lesser nagnitude, e.g. the SO-year flood. 

As stated before the 100-year flood serves as a basis for delineating 
Minnesota's flood plains for regulatory purposes. 

Ne view this flood magnitude as an approxinate boundary between reasonable 
site occupancy and excessive exposure to flooding. We feel that uae of a snaller 
flood for purposes of flood plain nanageiienc would be unsound because it would 
not provide adequate guidance for flood plain users. Although we are ell aware 
that even larger floods could and do occur the citizen knowingly or unknowingly 
assuBGS that, by seetlng the requlrenents of flood plain regulations, he has 
therefore protected hlnself conpletely against future floods. Use of a snaller 
flood Bay result in decisions on the use of flood plain lands that could be 
particularly hazardous to life and health. Since the first national flood control 
policy In 1936 the 100-year flood has been used as a basis for the design of 
federal projects affecting life and health. 
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As the required flood protection level is lowered the likelihood of a 
danaging flood Is increased proportionally, e.g. the changes are about twice as 
great that a SO-yoar flood -will occur in a given year than that a 100-year 

Not only is there a greater lilcellhaod that the proport/ will be subject 
to flood daaage duling its useful life but when floods do occur daaages to the 
property will be greater because of Increased flood depths and velocities of flood 



■atcTS, coupled wi 


h a longer duration of flooding. The« is also the matter of 


increased damges 


o public facilities* that serve these areas «hen those facilltie 


are placed at a lo 


rer elevation consistent with the develop«nt pattern. Then too. 


there is the incre 


ised threat to life and health nentioned above as the rmiuired 


flood protection i 


lowered. Keseue and relief neasures becone increasingly 


difficult. 





In essence the whole aatter resolves Itself into what is considered a 
desired allocation of costs when flood daaages occur and tdiat Is a reasonable 
protection level for life and health. Ks the flood protection level Is lowered 
there results a greater subsidy lo the flood plain occupant through the various 
flood-related programs at each govemaental level. Should assistance be given 
only to those persons tibo suffer catastrophic losses froa rare flood events or 
should assistance be given to those persons who suffer losses froa floods which 
occur on a regular and aore predictable basis and against which the person could 
likely have avoided losses through his own prior actions. 

In having worked with over 75 local gDvemaantal units in Minnesota 
towards adoption of flood plain regulations there has been little opposition 
to the use of the lOO-year flood for flood plain regulations by local officials 
OT their constituents. As stated earlier floods of this aagnitude have occurred 
several tlaes in lUnnesota during the past decade. Our prople reaeaber thea and the 
extent of the misery and hardship that they brought about. 
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The opposition that has takan place has b«en towards any type of 
regulation over land use. Far too Muiy *tlll hold to the traditional approach 
of dealing with flood problens — laistei-faire as far as developaent of flood 
hatard areas. They feel that eventually the governaent Hill ball thea out with 
a public woTfcs project or through disaster relief. 

The change towarda a conprehensive ^iproach to flood daaage reduction 
utilizing the tTaditional flood protection Baasures, where justified and desired, 
in conjunction with effective regulatory controls, developaent policies and 
prograas, and co^rehensive land use planning, has, therefore, been sltm and 
difficult. However, this co^rehenslve ^proach la gaining wider acceptance with 
the passing of tine, particularly through increased inforaational and educational 



Only the states or their subdivisions can exercise the police power 
required to control land use. The National Plopd Insurance Prograa or any other 
federal progron that utilizes land use controls as a flood daaage reduction 
eleneat cannot succeed without assistance froH the states. Hist iqwrtantly 
this assistance will be to work with local units of govenment towards adoption 
of land use controls that aeet applicable state and/or federal standards. 

It is known by us that active statewide floed plain Benageasnt prograns 
exist in Iowa, Wisconsin, Nebraska, Ohio, and New Jersey, as well as Minnesota. 
In each of these states localities are required to adopt regulations over land 
use in flood prone areas consistent with ■inima state standards. It is worthy 
to note that every state that has this fora of prograa has adopted the lOO-year 
frequency flood for regulatory purposes. Flood plain aanageaent prograas in 
Iowa, Wisconsin andt Nebraska predate the National Flood Insurance Prograa. 
These stales had, therefore, adopted the 100-yaar frequency flood hefbre its use 
by the Federal Insurance Adalalstration. 
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Because the Depsrtaent feels so strongly about the nultiple benefits 
of the National Flood Insurance Prograa it proposed that nandatorr eligibility 
be required of flood-prone localities by the 1973 Minnesota Legislature. This 
piovislon was enacted into law in May 1973. Ne are now in the process of 
assisting the renainder of our flood prone localities to enroll in the prograa. 
flood plain areas provided, they 
■eet ninimu* statewide standards. 
AIT state officials towards the 
of special flood -proofing 
Lgn and constiuction that should be 
flood da>ages. Again, the 



Once these localities are enrolled and data 
will be required to adopt regulations that 

He are also currently working with 
incorporation, into the State Building Code 
requirenents and nlnlnua standari 
>et for buildings and structures susceptibl 
lOO-year frequency flood wilt be used as a Bininun protection standard. 

At a tiae when Minnesota has comltted itself to the above courses of 
action, wa are very concerned that Congress is considering lowering the level 
of flood protection required in land use regulations under the National Flood 
Insurance Progran. By 'having two sets of standards, one state and one federal, 
the end result can only be to undemine the effectiveness of an existing and 
workable state prograa. It will likely have the saae l^act in each of the 
other states that have sioilar statewide flood plain nanageaent programs and 
that have coaitted theaselves to use the 100-year frequency flood. 

The net effect will be not only to weaken the prograns of the states 
but ultimately the effectiveness of the National Flood Insurance Progra> In 
these and other states at a tias when greater participation is needed by the 
states in working with their localities towards adoption of flood plain 
regulations. 



Digitized b,G00glC 



the Congress on: 



t 1973. 

all echo the same theme -- the present trend towards greater use of flood plain 
regulations as a means of reducing future flood damages, or of reducing future 
costs for protective measures, should be strengthened. 

In our opinion the existing National Flood Insurance Program, perhi^s 
■ore than any other existing federal program, is achieving this objective. It 
has strengthened the state prograas by providing data on flood hazard areas 
needed to adopt local regulations and by providing an added Incentive (subsidized 
flood Insurance) for the adoption of such regulations. 

For all of the above .reasons we are opposed to any attempt to reduce 
the effectiveness of the Federal Insurance Ailainlst ration (and consequently 
that of the states) to regulate land use In flood prone areas. Ne should instead 
be seeking ways to i^rove the effectiveness of the existing program*. 
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lom 


4. 


EalU. 


5. 


W. 


6. 


Mich. 


7. 


Kion. 


8. 


Ifent. 


9. 


Nabr. 


10. 


H. J. 



U. N. H». 



12. Puerto Woo 



AEHtHISTRATITELY 

USED Bl 5IAIE IK 

ALL PRQCRAMS 



Calii. 
Colo. 



Jon Kusler 

Attorna; at Ian 

Univ. of Wis. 

In*t. of Envlronmantal Studies 

October 30, 1973 



pKOroSED LEGISLA- 
TI<M TO REQUIRE 
100-YR. FLOOD STD. 

1. Cola. 

2. Idabo 

3. N. T. 

A. Oblo 



Okla. 
Rota: Further validation of this list will be provided If neceaaai?. 
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Trnnebbee Statr Plannino Office, 

Nashville, Tenn., October se, 197S. 
Hod. John A. Sparkman, 

Chairman, SubcommitUe on Holding and Urban Affairs, 
Ntiv SenaU Office Building, Waihtnglon, D.C. . 

Dear Sir: As coordinator for the National Flood Tnsuraoce Program for the 
State of Tennessee, I would like to make the following comments about the above 
aubject bill : 

I am aware that in the preliminary hearings on the above subject bill which 
were conducted on October 10, 1973, that conaideration was given to going from 
the 100-year flood level to a 40 or 60-year flood level for purposes of eligibility 
under the National Flood Insurance Program. I strongly feel that this should not 
be done. Scores of counties and cities in Tennessee have already adopted and are 
successfully enforcing land use regulations based on the 100-year flood. If the 
Federal standard is relaxed there will also be pressures for local governmental 
units to relax theirs also. To change the regulations would cost the communities 
undue expense afi well as allowing new housing to be constructed at lower elevations 
where the chance of damage to hfc and property would be greater. 

Because of these reasons, I b^eve that the 100-year flood level is a fair and 
desirable standard from the viewpoint of our area and should be maintained. 
Sincerely, 

George E. James, 
Coordinator for the Nalional Flood Insurance Program. 



Ohio Department op Natural Resources, 

Columbus, Ohio, October 18, 197S. 
Hon. John Sparkman, 

V.S. Senator, 

SHOS New Senate Office Building, 

Washington, D.C. $0510. 

Dear Senator Sparkuan: I am writing to express the State of Ohio's concern 
for S. 1495, The Flood Disaster Protection Act of 1973. This state has actively 
supported this legislation, especially the House version of the bill {H.R. 8449), 
pnor to the amendments which were added by the House on September 5, 1973. To 
date, Ohio is still supporting S. 1495 as it Is currently written. 

I have been recently informed that there may be attempts to contest and 
amend the 100 year frequency flood standard which is utilized as the primary 
means of identifying special flood hazard areas under the National Flood Insurance 
Program. Should an amendment which reduces the 100 year frequency flood 
standard to a leaser flood frequency be proposed, the Department of Natural 
Resources will recommend to the OUo delegation that support for this legislation 
be withdrawn. Such an amendment woula be of considerable detriment to the 
effectiveness of the land use and control measures already inherent in the National 
Flood Insurance Program. 

Ohio's Dood plain management program, which includes the National Flood 
Insurance Program, is based entirely upon the accepted standard of statistically 
projecting the 100 year frequency Hood as recommended by the Water Resources 
Council. Any alterations to this standard would hamper Ohio's own efforts of 
reducing flood damages by promoting wise flood plain land use. The State of Ohio 
supports the 100 year frequency flood standard as being a defensible and reason- 
able method of determining base flood elevations for flood plain land use planning 
purposes. 

1 strongly urge that the Committee on Banking, Housing, and Urban aff^rs 
give this important matter considerable thought and attention. 
Sincerely, 

William B, Nte, 

Director, 

Senator Johnston. Our next witness is Mr. Robertson Mackay, 
secretary of Aetna Life & Casualty and chairman, National Flood 
Insurers Association. 
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Mr. Mackay, we would be glad to put your written statement in 
the record verbatim, and if you would like to testify extemporane- 
ously, we would be happy to hear you. 

Mr. Mackay. It is a very short statement. I can read it if you prefer, 
or I can summarize it. 

Senator Johnston, At your pleasure. 

Mr. Mackay. Iflt me read it, then, Mr. Chairman. 

STATEMENT OF EOBESTSON MACEAT, SECBETAB7, AETNA LII^ A 
CAStTAITT, AND CHAIRMAN, NATIONAL FLOOD INSDEIXS ASSO- 
CIATION 

Mr. Mackay. Mr. Chairman and members of the committee, my 
name is Robertson Mackay. I am secretary of the Aetna Life & Cas- 
ualty and also serve as the current chairman of the National Flood 
Insurers Association. The NFIA represents 120 insurance companies 
participating in the national flood insurance program. 

We appreciate this opportunity to appear before the Committee on 
Banking, Housing, and Urban Affairs to ^ain express our support for 
S. 1496, the Flood Disaster Protection Act of 1973, and to urge the 
committee to report a strong bill as soon as possible. The time for 
action is now. 

In view of the extensive hearings which have already been con- 
ducted regarding proposed amendments to the Flood Insurance Act 
of 1968, we believe that nothing will be gained further by discussion 
of issues which have already been clearly delineated. 

In our view, the committee should turn to the business of reporting 
a strong flood insurance proposal so that differences with the House- 
passed version of this legislation can be resolved in the interest of 
miproviog the operation of this vital program. 

As partners with the Federal Government in the development and 
operation of the Federal flood insurance program, we have a critical 
interest in its future. While we are not unmindful of the controversy 
over some portions of S. 1495, we do not hesitate to reafiirm our con- 
viction that the potential for reducing loss of life and property as a 
result of flooding can be realized only if a strong bill is enacted. This 
must be paramount to impediments which will be created if certun 
proposed changes in S. 1495 are adopted. Particularly true in this 
respect is the continued establishment and enforcement of effective 
land use controls. 

Since the creation of the Federal flood insurance program in 1968, 
a key factor in the development of the program has been the expec- 
tation that meaningful land use controls would steadily diminish the 
likelihood and severity of flood losses. It has been stated repeatedly 
that the program must combine the indemnification of flood loss with 
the prevention of flood damage. As participants in the operation of 
the flood insurance program, our industry wanta to assist m creating 
a system which will decrease both the frequency and severity of flood 
damage. We believe that S. 1495 is a good vehicle for delivering the 
promised protection from flood damage but only if it is reported 
without weakening the present land use control measures. With that 
in mind, we should like to express our strong opposition to certun 
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proposed changes in the program. We believe that these suggested 
changes are not in the interest of the general public, and further, 
that adoption of these changes will only result in an unjustified 
burden on all taxpayers who, m effect, would be forced to finance ill- 
conceived building in flood-prone areas. 

Much has been made of arguments that the local governing bodies 
of affected communities would not have sufficient consultative powers 
in the determination of flood-prone areas under the terms of S. 1495. 
While we agree that the local governmental body in a community 
has a legitimate interest and, in fact, an obligation to participate in 
the determination of flood-prone-area status by the Federal Govern- 
ment, we also believe that the flood insurance program cannot be 
successful unless some agency has the responsibility to make a final, 
binding determination. 

Additionally, the complexities of such determinations demand that 
appropriate agencies having speciflc expertise he utilized not only to 
establish reasonable criteria, but to encourage a continuity of appli- 
cation of the law which would not be possible if flood-prone areas 
were determined on a local option basis. In a recent letter to the 
chairman, the Federal Insurance Administration 3tat«d the problem 
as follows : 

What both the Archer and Bafalia amendments fail to recognize is th&t the 
determination of flood hazard areas and periodic flood elevations is a highly com- 
plex and technical procedure, involving an extensive use of computer data and 
procedures that have been developed over a period of many years by such special- 
ized Federal Agencies aa the Corps of Engineers, Geological Survey, Tennessee 
V&lley Authority, Soil Conservation Service, and the v&rious constituent agencies 
of the National Oceanographic and Atmospheric Administration. Even highly 

aualified local engineering hrma are frequently unable to express judgments on 
ood frequencies and elevations without extensive access to the coniputer data 
muntained by the particular Federal agency involved. (October 5, 1973 letter to 
Chairman Sparkman from Ofiice of General Counsel, Department of Housing 
and Urban Pevelopment, page 2.) 

We concur with this assessment and, while we cannot represent 
ourselves as having the kind of expertise referred to by the Federal 
Insurance Administration, we feel that the kind of particular local 
knowledge that is often suggested to be more suitable for determining 
flood levels than that of Federal agencies with recognized expertise is 
really not a substitute for the sophisticated technical data that must 
be employed to effect a workable flood level determination. 

We strongly urge the Committee to carefully consider the need for 
the use of the best technical data available together with the desira- 
bility of uniform applicability of such data, which really cannot be 
attained at the local governmental level. We hope that the approach to 
local consultation in the bill as passed will be to make certain that 
whatever hard data may be available locally will be taken into account 
by the Federal Government in arriving at their final determination. 

It has been argued that the determinations of the Secretary might 
do violence to the rights of individual property owners in affected 
areas and that such property owners should have a right of individual 
appeal. While such an ailment may seem to have merit on its face, 
the basic nature of the flood insurance program should make it clear 
that an appeal procedure on an individual basis would not only be 
inconsistent with the basic philosophy of the program, but would 
make its effective operation impossible. 
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The Federal Insurance Administration has agreed in open sub- 
committee sessions that it would not object to an appeals procedure 
grounded upon a community action against the Secretary by virtue of 
any determination considered adverse to the community interest. 

We agree with this assessment and if the committee provides 
specifically for an appeal procedure in S. 1495, we urge that you adopt 
a method calling for community and not individual redress. 

Among the amendments added by the House of Representatives 
was a provision that where an activity of a Federal agency contributed 
to the creation of a flood-prone area where such conditions had not 
heretofore existed, the FIA would, in effect, have to provide free 
insurance as compensation. This amendment would tend to under- 
mine the fiscal soundness of the program and the willingness of the 
private property insurance industry to participate. 

Under this amendment, there is the potential of encouraging im- 
prudent building near Federal projects on the assumption that damage 
could be arguably blamed iipon the reclamation or engineering project 
being conducted by the Corps of Engineers or other agency. We 
believe that to the extent such legitimate claims might arise, the 
Federal flood insurance program is not the appropriate means of 
assuring comj>ensation. Because the program is designed to become 
self-supporting through application of the insurance mechanism, it 
should not be burdened with competing claims for justifiable com- 
pensation which can better be handled in another manner. 

We cannot overemphasize our concern that the Federal flood 
insurance program will be endangered by amendments which we 
view as attempts to weaken the meaningful land use controls in the 
present Flood Insurance Act. 

Recent history would indicate that flood damage is inevitable, and 
dierefore, it seems eminently sensible to reduce the potential loss in 
human lives and property by decreasing the likelihood of serious 
flood damage. This is the essence of land use controls as a part of the 
flood insurance prc^am. 

The flood insurance program has certainly demonstrated its worth 
over the past year. As a matter of interest, the number of communities 
in the past year has nearly doubled, and there now are in excess of 
2,500 in the program. The number of pohcies that are in force has 
nearly triplea to close to 300,000 pohcies now. The total insurance in 
force has nearly tripled and now slightly exceeds $5 billion. We have 
had our first real test from the standpoint of deUvering on the insur- 
ance in the form of losses and certainly people in your State are aware 
of the serious losses that have taken place. 

We have had in excess of 12,000 losses over the past 6 months, 
with a potential of eventual payout of nearly $50 million. About a 
third oi those losses occurred in Louisiana and about a third of the 
dollar amount will be paid out in Louisiana. 

A little over $11 million has already been paid to policyholders in 
Louisiana. 

S. 1495 will provide the necessary further expansion of the program 
to the end that losses of property suffered by flood victims will be 
compensated for through the insurance mechanism, We feel this to be 
the most effective means of providing assistance after a flood, and it 
should substantially reduce the extensive emergency demands on the 
Federal Treasury which tend to follow each natural disaster. 
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We ui^e you to reject amendments designed to do violence to the 
flood insurance pro-am and to report a strong measure for the good 
of the general public. 

Senator Johnston. Thank you very much, Mr. Mackay. I was 
interested by one statement you made. You say that one of the House 
amendments would hurt the tiscal soundness of the program. 

Later on you stated that the program was designed to become self- 
supporting. Now, I am confused by that, because I had thought that 
the whole concept, indeed the specific words of the bill are to maintain 
subsidized rates on all existing houses up through any built through, I 
guess, December 31, 1973. Is it conceivable that you could get a fiscally 
sound program, a self-supporting program when all existing homes are 
covered with subsidized rates, without at the same time loading all 
your new construction? 

Mr. Mackay. It is fiscally sound from the standpoint that the sub- 
sidy is recognized. What we are suggesting is to add to that the fact 
that you will forever provide free insurance, which goes beyond sub- 
sidy, to a group. Certainly, for this to become self sustaining without 
subsidy is a very, very long range process because of the fact that it is 
not retroactive. 

Senator Johnston. Is it ever possible to become self-supporting? 

Mr. Mackay. We would think so. 

Senator Johnston. You mean, after all those houses are decayed 
and no longer exist, but as long as those homes exist, you can never 
become selt-sufiicient. 

Mr. Mackay, Because it is not retroactive, there will be existing 
structures that will be provided a subsidy, but the program is sound 
in that that subsidy is recognized, because we know what the actuarial 
rate should be and what the premium would be if the individual was 
required to pay the premium that he should. 

Senator Johnston. I do not understand why that is sound for the 
government to pay money to people who built in a known flood-prone 
area that the Government had nothing to do with creating the flood 
danger, why that is sound and why it is not sound on the other hand 
where an area used to be perfectly safe, the government through 
creation of a structure then renders that flood prone, why that is 
imsound for the government to provide free insurance in that instance. 

Mr. Mackay. I would say only that we do not think that the 
insurance policy is the mechanism to repay those people for justifiable 
damage that has been done to them. 

Senator Johnston. It is from the risk of dai^r that may occur 
in the future. 

Mr. Mackay, Yes, but presumably what you are saying is that, 
if I understand it, if the Corps creates a project which makes certain 
areas flood prone, where they were not before, that the individuals 
living in these areas have been damaged. 

Senator Johnston. Have a habihty to flood damage. 

Mr. Mackay. A potential, and all I am saying is that in our opinion 
it does not make sense to reimburse them for that potential by forever 
just providing free flood insurance if, in fact, they liave been damaged. 
There are proper ways. 

Senator Johnston, What is the proper way? 
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Mr. Mackat. The Reclamation, or what-have-you. If you build a 
highway, if people's property has been reduced in value, we do not 
handle it through an insurance mechanism. They receive compensa- 
tion for that reduced value. 

Senator Johnston. This is not for taking. This is for potential 
danger that raises the flood level. It is a particular part of my Stat« 
b the reason I am talking about it, and if there is a better way to do 
it, I want to know it, because there is some resistance, frankly, to 
this free insurance. 

Mr. Mackat. That is not a field of expertise of mine as to what 
other possible ways are. I do feel that it does not make sense to add 
in forever to a program which you are trying to make fiscally respon- 
able free insurance to all properties that fall in this category. 

Senator Johnston. One of the problems is that the federal gov- 
ernment cannot presently be sued for damages that result from flood 
protective works. In other words, the government is immune from 
suit in that respect, and if they were able to be sued, that would be 
one way that tney could he recompensed, but they cannot be under 
Uie provisions of the law. 

You have heard us talk about these tradeoffs, Mr. Mackay, between 
the cost of complying with the program as opposed to the potential 
loss. There should be a balancing of those interests in your judgment, 
should there not? 

Mr. Mackay, Yes. The real problem, as I see it, is that it is very 
difficult to, as others have saia, deal in the real world of what has 
happened and try to evaluate what the tradeoffs are. 

The go-in tradeoff versus the long-range potential tradeoff in 
dealing with someone as of today, living in a community, as someone 
has expressed it, where there has not been a flood of any consequence 
for over 100 years, this is a hard concept to get across but I submit 
that, if we had talked to people in Harrisburg, Pennsylvania just a 
year and a half a year ago, you would have had the same difficulty. 
I doubt if you would have that difficulty with them today, because 
they suffered a devastating loss, far beyond what people would refer 
to as a hundred-year loss or a 100-year flood. It was the kind of thing 
that could never happen and yet it did happen. 

Senator Johnston. Wasn't Agnes a 150 year flood? 

Mr. Mackat. Certainly more than 100. I do not beUeve it is that 
scientific a thing to put a label on it of 150 years but it was far beyond 
the 100-year level. 

Senator Johnston. You stated that individual appeals are in- 
consistent with the philosophy of the program. Suppose we give the 
individual the right to appeal, not on a piecemeal basis, hut give him a 
particular time to appeal, is that inconsistent with this philosophy of 
the program? 

Mr. Mackay. It seems to me that that would inevitably be part of 
a community consideration of what standards are being set, and as I 
have listened today, and as I have heard in the past, and certainly it 
is my understanding that the Federal Insurance Administration has 
made a very extensive effort for community input, for providing all 
data and input they could possibly supply in the determination, and 
to the extent that there would he individuals that would provide input, 
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I think that would be inevitable as part of the process. What we are 
concerned about is— with the philosophy I think — so that you are 
trying to develop for a community something that is good for the ' 
conimunity, and to permit individual appeals for each individual 
person that might be affected by this, the program would never get 
underway. We would spend all our time dealing with appeals. 

Senator Johnston. Unless you had a procedure for consolidation 
of those appeals and the consolidation of the actions, in which event 
there would not be any signiUcant delay, would there? 

Mr, Mackat. I do not know how you would consolidate a tre- 
mendous number of individual appeals and treat them all the same. 

Senator Johnston. You can have a class action, or at Aetna, they 
would follow a proceeding and put up the proceeds of the insurance 
policy, and say mterpleaoing everybody at mterest. 

Could you not do something like that? 

Mr. Mackat. I am not a lawyer. It sounds reasonable, but we feel 
strongli^ that it would needlessly delay getting about introducing 
responsible land use measures and reducmg what is inevitable, that is, 
loss of property, which is our particular interest, although the loss 
of life is every bit as much of a concern. The loss of property can be 
reduced when development is curbed by responsible land use controls. 
These controls are better than the crash disaster relief after the fact 
which really does not work out as fairly and as quickly as far as the 
individual property is concerned. 

Senator Johnston. With that last statement, I wholeheartedly 
agree and I hope we can come to some kind of reasonable meeting 
of the minds with the committee and HUD, and those of you who are 
in the field and fashion reasonable land use requirements that protect 
life and property adequately, and provide adequate community 
input without scuttling the program and do so within the cost para- 
meters that the Government can stand in order that we may protect 
fieople both on the hazards in flood prone areas and prevent them 
rom building in areas where they have no business building. 

The finding of that middle ground is a difficult one, and I appreciate 
your testimony, and that of the other members of the Panel m giving 
us some real guidance in trying to find that middle ground. 

I am sorry that the other members of the Committee were not 
able to hear the testimony this afternoon, because from all witnesses 
it has been very excellent in quality and character. 

Since your last statement was one that I agreed with, that might 
be a good point to end the hearing on. 

Thank you very much. 

(Whereupon, at 5:45 p.m. the subcommittee recessed subject to 
the call of the Chair.) 

(Additional material received for the record follows:) 
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NovHiibsr 1, 1973 



The Honorobls J . Bennett Johiuton, Jr. 
United States Senate 
Waatilngton, D. C. 20510 

Dear Senator Johnston: 

The American Land Development Asaoclatlon, the national and 
buslnesB trade eeeocfatlon for leading cotnpanlea In the land Industry In 
recreation, resort and planned cO[nmunlty development, has strong concern 
regarding the economic and social consequences of S-1495. 

Our 900 member companies , located In forty-eight states , support 
the basic intent of S-149S — to minimlte disaster losses and to assure good 
. land-use planning c.nd land management programs. However, we are con- 
cerned that parts of this bill could create problems and adverse effects that 
would far outwelght the intended beneflti . 

Testimony presented In the hearing on October 31 to Ae Senate 
Committee on Banking, Housing and Urban A^rs by the National League of 
Cldes and U.S. Conference of Mayors and the NstionBl Association of Home 
Builders Is strongly endorsed and supported by the American Land Development 

Association. 

We also support the various amendments Uiat you will be introducing 
on chargeable rates , flood plain ordinances , procedural requirement* and 
consultation with local officials . 

The Industry, which this Association represents, Is striving to 
commit properly and e^ect the best use of a portion of this nation's land 
to facUliate the recreational and leieursttine needs of the people of this country. 
We are very sensitive and concerned with this role, particularly in the 
recognition of the possible depletion of this great national resource, land. 

Oneof our specific concerns with S-149S Is the laclc of safeguards 
to insure that large amounts of land would not be lost to the commerce of this 
country. 

Thank you tor the opportunity to present our views. 



Robert G. McCune 
Vies President 
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URGENT. 6-1495 Flood Disaater ProtecUon Act of 1373 will be debated 
' by the Senate Blinking, Housing and Urban Affairs Committee at 10 a.m., 
November 2. Some aectiona of thia bill could be very detrimental to the land 
devslopment and building induatries. Senator Bennett Johnston will introduce 
five amendments during this commlttaa meeting on November 2 that would help 
to clarify, qualify, or delete the majority of these detrimental aectloris. Jhe 
ALDA legislative staff la strongly supporting Senator Johnston's amendments. ' 
We regret time and space does not permit full detail here of the sections of 
thia biU in question. However, we hope you will truat our judgment as we need 
your help and encourage you to call or telegram the office of your U, S. Senator 
who serves oa this committee before 10 a.m. , November 2, and request hla 
support for Senator Johrtston's five amendments that will be introduced. ALDA 
supports flood Insurance but it will be a better and more equitable bill with 
Senator Johnston's amendments on Establishment of Chargeable Rates, Flood 
Plain Ordinances, Procedural Require mentd , and Consultation with Local Officials. 

Members of the Committee are: John Sparkman (Alabama) , William Proxmlre 
(Wisconsin), Harrison A. WiUiams, Jr., (New Jersey), Thomas J. Mclntyre (New 
Hampshire), Alan Cranaton (California), Adlal E. Stevenson, III, (Illinois]', 
I. Bennett Johnston, Jr., (Louisiana), William D. HaHiaway (Maine), Joseph 
R. Bidan, Jr., (Delaware), JohnG. Tower (Texas), Wallace P. Bennett (Utah), 
Rdward W. Brooke (Massaohuaotts), Robert W. Packwood (Oregon), Bill Brock 
fl'iiiiiHiHiiod) , IWlMiit Tiifl, Jr. , (Ohio) , and Lownll I'. Wnlckor, Jr. , (Connect lout) . 

Telephone calls should be made to (202) 224-312 1. Telegrama should 
be sent to Senator United States Senate, Washington, 

D. C. 20510. 
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October 26, 1973 



Honorable lohn I. Sparkman, Chairman 

Senate Banking, Housing and Urban Affairs Committee 

United States Senate 

New Senate Office Building 

Washington, D. C. 20S10 



Dear Senator Sparkman: 

The Flood Insurance Committee of New Orleans appreciates the 
opportunity to submit Its views with respect to the Flood Disaster 
Protection Act of 1973. Our review of the legislation leads us to 
conclude that a number at points are favorable and merit support. 
The Increase In subsidized flood Insurance coverage is certalnl/ 
laudatory, as Is the Increase In total coverage available. Additional 
Increases in the amount of total flood insurance outstanding and in 
force at any one time, from four billion dollars to ten billion dollars 
is also meritorious. Further, the repeal of the disaster assistance 
penalty under Section 1314 of the National Flood Insurance Act of 1968 
Is essential In an effort to obtain a broader base of community support 
for this legislation. We do not even oppose the mandatory stipulations 
that are a part of the present legislation, provided that appropriate 
amendments are Included in the legislation to satisfy the following 
concerns that we have about the bill in its present fcmn. 

Our first fear is Involved with the fact that the key measurement 
for determining actuarial rates and minimum land use criteria In 
connection wltli flood Insurance has been the one hundred year flood 
elevation as established by the Corps of Engineers or by other 
governmental agencies. This one hundred year flood elevation was 
established administratively by the National Flood Insurance 
Administration as a flood insurance standard, although the legislation 
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passed In 1968 did not specify a particular storm criteria to be 
utilized. This Is an example of the problem that. can develop whan 
such broad and decisive Issues are not defined In legislation, but 
are left to the discretion of a specific governmental agency. 
Therefore, we strongly urge that in Senate Bill 1496, under 
DEFINITIONS, (b) on Page 5 beginning at line 14, "The Secretary Is 
authorized to define or redefine by rules and regulations any 
scientific or technical term used in this Act, Insofar as such 
definition is not inconsistent with the purposes of this Act" , and any 
other such language in the bill which grants to the Secretary of HUD 
or his agent such broad discretionary or Interpretive powers, be 
removed from the bill. 

It is worth noting that private insurance companies have 
historically avoided writing flood insurance policies as a result 
of a lack of sound actuarial bases for establishing premium levels. 
Yel, the Congress Is now being asked to pass legislation that would 
make it mandatory for certain individuals to carry flood insurance if 
they require a loan to purchase their home. Since any home built, 
or substantially rehabilitated after the flood identification date for 
a community would be subject to actuarial rates, there will be 
many instances In the future In which home owners will be unable to 
purchase property because of an actuarial rats structure and land use 
criteria which is questionable at best. We refer the Committee to 
testimony such as that of Dr. Robert H . Shedd, Chairman, Charlotte 
County Board of Commissioners, Charlotte County, Florida, as it 
appeared on Page 63 of the Hearings before tlie Subconunittee on 
Housing, of the Committee on Banking and Currency in the House of 
Representatives. This testimony highlights the lack of unltorrolty 
that exists In efforts to establish the arbitrary determination of a 
one hundred year flood elevation. Since flood insurance in communities 
identified as flood prone will become mandatory; and , since the 
penalties for non- participation or nonconformity to establish flood 
elevations is so stringent; and further, since the stated purpose of 
this Act is to stop construction and substantial rehabilitation in 
flood prone areas , which will lead to the eventual abandonment of 
such areas and massive population relocation, it Is imperative that 
e used to determine these flood elevations, 
e elevations are established, great harm will be done to 
and individuals living In areas questionably defined as 
flood prone. We, therefore, ,urge that an establishment of a forty 
year basis for actuarial ra _t es and land use criteria be adopted in the 
legislation to help mitigate Hie potential hardships described above. 
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We fully support the concept that certain areas should not be 
developed. However, we question the wisdom of Ibe one hundred 
year flood elevation as the criterion by which a community Is 
granted permission to exist or condemned to extinction. 

The Ideal not to develop In flood plains Is on its face laudable, 
but It does not answer the need of the many communities who owe 
their existence to location on navigable waterways. The legislation 
will Ignore the historical development of our nation, if It turns its 
back on the earlier requisite to locate on waterways. As an example. 
New Orleans is not a specious new development created for the 
purpose of enriching land speculators , but a viable factor Ln our 
nation's economy. The same river which offers a potential flood 
hazard, is the reason for being the nation's second largest port. 
That port has been the major Industry for a settlement of people that 
over the past two hundred and fifty years has grown to a population 
of more than one million. And this Is only one example of the 
numerous communities, especially those located on Inland and coastal 
waterways, which will be adversely effected by the pending legislation 
if it is not amended. Laws are Intended for the good of the people of 
a Democracy, and an/ law that has the potential to harm a major 
portion of the population of our country, Is faulty. 

It Ie our understanding that approximately 12,000 communities 
ore or will be Identified as flood prone by the National Flood Insurance 
Administration. However, there has been an inability on the part of 
the National Flood Insurance Administration to provide to most of 
these communities realistic estimates of what costs the communities 
or individuals within the communities can expect to pay in order to 
comply with the land use requirements as well as to purchase the 
Hood Insurance policies necessary to participate in the program. 
:n fact, less than one-half of the communities have been identified 
:o date, and few have had land-use requirements established and 
ates published. Hence, most communities have not been awakened 
:o the potential problem, and the far reaching Implication of this 
legislation. 

The Slated purpose of the legislation is to stop construction In 
designated flood prone areas, and to restrict rehabilitation of existing 
housing in fliose areas. The language in the legislation suggests that 
flood Insurance subsidies will cease to exist on homes that are 
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substantially rehabilitated. We understand that substantial 
rehabilitation presently has been defined by the National Flood 
Insurance Administration as approximately fifty per cent of the 
present value of the existing structure on the property. Further, 
this Is a cumulative figure, and not the figure used for any one 
time rehabilitation work done on the property. The effect of the 
removal of subsidized rates from homes that efe substantially 
rehabllHated would be to encourage the development of decline of 
neighborhoods and the subsequent growth ot slums, with all of the 
problems attendant therein, especially In older cities and older 
subdivisions within cities. TJo longer would there be an incentive 
to rehabilitate an existing structure. Therefore, It Is easy to 
envision the progressive decline of older neighborhoods as homes 
beg in to reach a point at which substantial rehabilitation Is necessary 
to preserve them. Once a few homes In the neighborhood are left to 
become derelicts, the neighborhood wilt decline rapidly. This is 
contrary to numerous present federal, state, and community programs 
that are designed to encourage rehabilitation in central city areas. 

Another factor that should be weighed closely by Congress 
before enactment of this legislation IB the economic Implication In 
connection with the appreciation or depreciation In the vahie of land 
In affected communities. In flood prone areas, land with a higher 
elevation will appreciate markedly, since there will be a limited 
supply of It, and land not built up to the one hundred year flood 
level win suffer severe economic depreciation, slqce tiie cost of 
flood insurance on homes built after the flood Identification date In 
these areas will in most cases be prohibitive. This highlights a 
gross inequity In the legislation since It will greatly Inflate the value 
of "usable land" In certain areas and further complicate the problem of 
housing the poor. 

An example of the problems that a cut-off date fcf subsidized 
rates can cause can be cited In the case of a lot owner who 
purchased a future home site in a developing subdivision a tew years 
ago. This lot owner has been paying mortgage notes on the land that 
he purchased in the hope of eventually owning the land free of 
encumbrances so that he may use the land as his equity In ttie 
building of a home for his family. However, the lot is located In an 
area that Is not built up to the one hundred year flood elevation. 
The community is participating in the flood Insurance program, and 
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even though surroundlna homes, are receiving flood Ineurance premiums 
at low subsidized rates, he will be forced to pay exorbitant flood 
Insurance premiums when he chooses to construct his home. This la 
a circumstance that will ba repeated thousands of times over in flood 
prone communities throughout the country if the pending legislation 
passes In It's present form. We, therefore, urge that Congress 
consider an amendment to the pending legislation that will write 
In a "grandfather" clause for existing subdivisions. Such an 
amendment would protect individuals who purchase land in good 
faith for a future home site, often long before the concept of 
national mandatory Hood insurance was germinated. 

It Is curious that the National Flood Insurance Administration 
has adopted the one hundred year flood level guideline established 
by the Corps of Engineers for land-use requirements and flood rate 
structure, but the present legislation Ignores the Cc^-ps of Engineers' 
damage curve data established In conjunction with the one hundred 
year flood elevation levels by requiring insurance in the amount of 
the mortgage or the replacement cost of. the house, whichever is Ihe 
lesser. We urge as an alternative the guideline that in nonrvaiocity 
areas, a flood Insurance requirement of forty j>er cent of the value 
of dwelling or $10,000.00. whichever Is the areatar. be used .' It may 
be noted that the Veterans Admloistration has established a policy 
requiring the minimum amount of flood insurance coverage to be the 
smallest of (1) the outstanding loan balance, (21 the maximum limit 
of coverage authorized for the particular type of security, cx' (3) a sum 
designated by the administrator (for this purpose, the amount of 810,000.0 
has been so deslgneted) . The foregoing information was obtained from 
Veterans fldmlnlBtraUon BuUeUn No. 26-73-22, dated August 21, 1973. 
This policy more closely coiiorms to the probable exposure to damage 
that Is reflected In the Corps of Engineers damage curves. 

The Mississippi River drains approximately forty per cent of all 
of the nation's land area. Therefore, the effect of this river's flow 
is a cummulative and compounding one the further down river the 
community Is located. If the provisions of this legislation are Imposed, 
and In effect, New Orleans is required to discontinue construction end 
rehabilitation of existing homes with the end effect of the abandoning 
of the community, this in our opinion, is disposing of the effect and 
not giving appropriate consideration to the cause. The oeuse in this 
n and development upstream whloh 



Digitized byGoOgIC 



destroys existing watersheds and creates an ever increasing flow 
of waters to the lower Mississippi Valley. The imposition of such 
severe restrictions as Is contained In the present legislation and 
resulting ecomonlc chaos on such down river communities as 
New Orleans, and sny other community slmllarily situated on any 
other river In the United States should not be imposed until such 
time as appropriate lestrlctions are Imposed on the upstream causes. 

We urge that the Committea place in the lacislatlon rscoonltion 
(qr pnqQlnq jjood works in flood ppane communillBB. Further, in 
situations where local officials can provide to flie National Flood 
Insurance Administration data showing the completion of flood 
works or when they can advise the National Flood Insurance Administration 
that natural or man-made changes have occurred that would adjust the 
flood risk, appropriate adjustments In rates should be required by the 
law within a sixty day period. 

We urge the Committee to address Itself to the fact that In the 
presence of legislation that will require flood insurance as a 
condition of many types of loans In flood prone communities in the 

future, two major landers have been excluded the insurance 

companies and the real estate Investment trusts. We urge their 
inclusion in the lagialatlon so that all lending InatHuttfina may be 
on equal and competitive basis In reference to mandatory flood 
Insurance. In the absence of this requirement, it Is little wonder 
why the Insurance Industry Is endorsing ttie present legislation, 
especially In light of the fact that the legislation will lead to 
additional commissions to their agents from sale of the policies. 
Also, the Income to the companies from administering the program 
will be substantial. Further, the Industry's ratio of return on 
investments In relationship to exposure to loss Is good; and, 
their Investment departments are in favored position as potential 
lenders in the absence of a need to require flood insurance in 
connection with future investments. 



community consultation, the use of the National Academy of 
Sciences, or some otiim- third party technician In connection wl 
disputes l)f data between communities and the National Flood 
Insurance Administration, and the amendments which grant 



Digitized byGoOgIC 



community and Individual Judicial review . We heartll/ concur with 
the amendment that extended subsidized rates to E)ecember 31, 1973. 
or the flood Identification datev which ever is the later. We urge 
that the Cnmmlttee will give consideration to those fears ai 
which we have expressed above. Finally, we completely support 
those amendments that have been, or will be submitted by Senator 
T. Bennett Johnston of Louisiana. 



Respectively submitted. 




Mr. Robert M. Shofslahl, Pree^ 
League of Savings and LoansHome stead 
AsBoclatlans of Metropolitan New Orloi ni 





Mr. Emlla E. BfSttlni, Sr. , 

Regional Planning Commission for JeEferaon, 

Orloans, St. Bernard and St. Taeimeny 

Parishes 
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Unixed Sta.te:s S-avinos .ajnd L.oan Lb-ajque 

EKCCUTIVE COHHITTee 



WASHlNarON o 



October 31, 1973 



Ibe Braorable John J. Sporkoan 

CUtnun 

ConmltCee on Banking, Houalng 

and Drban Affaire 
5300 Kew Senate Office Building 
HaablngtoQ, D.C. 20510 

Dear Mr, Chalnuui: 

He Bubmitted a letter In behalf of tbe Dnlted States Savings and 
Loan League on June IS, 1973, in which we explained in aooe detail our views 
on S. 1495. 1:0 smaarlEe it briefly. He stated that nhile ne supported the 
objectives of that bill, tbe penalties iopoaed on owners of real property 
in flood-prone areas which have not been approved for flood Insurance by the 
Federal Insurance Admlniatrator, would be unduly onerous. He were also par- 
ticularly dlstwbed by the provisions of section 20Z{b) which would arbi- 
trarily prohibit savings and loan asaoclatlona from Making a mortgage loan 
under any circunstances in any designated flood-prone area not In compliance 
with the Adalnistration'a plan. 

He have recently had an opportunity to review and consider certain 
proposed anendnwnts to be offered by Senator Johnaton. He believe that the 
aaenABenta proposed by Senator Johnaton go a long way in removing some of the 
extremely oneroua and arbitrary provision* now contained in S, 1495, One 
provision that we have felt denies to a hone owner the basic rights of due 
process, la tbe provlalon that would deny to an mmer of property, which be 
haa owned and. lived in for nany yeaxa, the right to obtain new mortgage 
financing for an extension or renewal of hia loan because his connnmity does 
not have a plan approved by the Federal Insurance Administration, He believe 
one of the j«aeiiAMiii tB proposed by Senator Johnston eliminates that situation. 
He were also critical of both the lack of appropriate appeal procedures and 
of adequate consultation with local governing bodies. Certainly, the coomunlt] 
directly affected by any determination by the Rational Flood Administration 
should at least be warned in advance of any prospective deteraination and be 
afforded an opportunity to participate with the Federal Ackalnlstrator In the 
development of appropriate flood levels. This seesis only an elcoMntary concept 
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of due process anil falmesa. He believe that Senator Johnston's 
would eltmlnate tbla deficiency In the bill and afford local covnRinltiea an 
opportunity to participate In the determination that would ba necesaary and 
appropriate in establishing appropriate flood levela; and alao to provide 
adequate appeal procedures. Also, the right of Individuals affected bjp on 
adverse determination would be recogniied under Senator Johnston's oownd- 
meats and procedures ore provided for the preservation of hla rights by 

He have revlnred the proposed amendoenta which would equitably 
astabllsh pranlum rates In lieu of the omissions in S, 1A95, and the pro- 
posal for using a 50-year flood level plan In lieu of the 100-year plan. 

EM, the foregoing amendiaents are extrenely desirable and worthy of 
the CoBslttee'a careful consideration. 

3 this Conmlttee adoption 




Special Counsel 
Govemoirait Operations 
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